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NOTI CE 
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edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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APPEAL f r om an or der  of  t he c i r cui t  cour t  f or  Mi l waukee 

Count y,  Pat r i c i a D.  McMahon,  Judge.   Af f i r med and cause 

r emanded.    

 

¶1 ANN WALSH BRADLEY,  J.   Thi s case i s bef or e t he cour t  

on cer t i f i cat i on f r om t he cour t  of  appeal s1 pur suant  t o Wi s.  

St at .  § ( Rul e)  809. 61 ( 2007- 08) . 2  We ar e asked t o det er mi ne 

whet her  London Mar ket  had a dut y  t o def end Johnson Cont r ol s.   I f  

i t  di d,  we t hen must  det er mi ne when,  i f  at  al l ,  t hat  dut y was 

t r i gger ed.      

¶2 London Mar ket  cont ends t hat  i t  had no dut y t o def end 

Johnson Cont r ol s  because i t s i nsur ance pol i cy i s an i ndemni t y-

onl y excess umbr el l a pol i cy t hat  does not  pr omi se a def ense.   

Fur t her ,  i t  asser t s t hat  t he dut y t o def end set  f or t h i n t he 

under l y i ng Tr avel er s i nsur ance pol i c i es i s not  i ncor por at ed i nt o 

t he London Mar ket  excess pol i cy.    

¶3 I n t he al t er nat i ve,  London Mar ket  asser t s t hat  even i f  

i t  had a dut y t o def end under  t he pol i cy,  t hat  dut y was never  

t r i gger ed because i t  i s  condi t i oned upon exhaust i on of  t he 

                                                 
1 London Mar ket  f i l ed f or  par t i al  summar y j udgment .   The 

ci r cui t  cour t  f or  Mi l waukee Count y,  Pat r i c i a D.  McMahon,  Judge,  
deni ed London Mar ket ' s mot i on.   The cour t  of  appeal s gr ant ed 
l eave t o appeal  and ul t i mat el y cer t i f i ed t he case t o t hi s cour t .   

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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under l y i ng i nsur er ' s pol i cy l i mi t s,  and t hose l i mi t s wer e never  

exhaust ed.   Fur t her ,  London Mar ket  cont ends t hat  Wi sconsi n l aw 

di d not  r equi r e i t  t o dr op down and def end Johnson Cont r ol s when 

t he under l y i ng i nsur er  r ef used t o def end.  

¶4 Based on t he l anguage of  t he pol i c i es,  we concl ude 

t hat  London Mar ket  had a dut y t o def end.   Al t hough i t s excess 

umbr el l a pol i cy does not  have a dut y t o def end pr ovi s i on,  i t  

does cont ai n a f ol l ow f or m pr ovi s i on t hat  i ncor por at es t he dut y 

t o def end f ound i n t he under l y i ng Tr avel er s pol i c i es.    

¶5 We f ur t her  det er mi ne t hat  i t s dut y t o def end was not  

condi t i oned upon exhaust i on of  t he under l y i ng Tr avel er s 

pol i c i es.   Rat her ,  under  t he t er ms of  t he " ot her  i nsur ance"  

pr ovi s i on,  London Mar ket ' s dut y t o def end was t r i gger ed when t he 

under l y i ng i nsur er  " deni e[ d]  pr i mar y l i abi l i t y  under  i t s 

pol i cy. "   Accor di ngl y,  we af f i r m t he ci r cui t  cour t  and r emand 

f or  f ur t her  pr oceedi ngs.        

I  

¶6 Johnson Cont r ol s i s a manuf act ur i ng company based i n 

Mi l waukee,  Wi sconsi n.   Dur i ng t he 1970s,  i t  cont r act ed wi t h 

var i ous i nsur er s f or  a l ayer ed pr ogr am of  pr i mar y,  umbr el l a,  and 

umbr el l a excess commer ci al  gener al  l i abi l i t y  ( CGL)  pol i c i es.   

Thi s appeal  speci f i cal l y i nvol ves t he umbr el l a excess pol i cy 

i ssued t o Johnson Cont r ol s by London Mar ket ,  ef f ect i ve f r om 

December  31,  1973,  t o December  31,  1976 ( t he 1973- 1976 London 

Mar ket  pol i cy) .   The London Mar ket  excess umbr el l a pol i cy sat  

at op t hr ee successi ve pol i c i es i ssued by Tr avel er s I ndemni t y 

Company ( Tr avel er s) .    
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¶7 Bef or e del v i ng i nt o t he speci f i c  i ssues pr esent ed,  i t  

i s  hel pf ul  t o pr ovi de some hi st or i cal  backgr ound about  t hi s 

case,  whi ch has been ongoi ng f or  over  21 year s.   I n t he mi d-

1980s,  Johnson Cont r ol s st ar t ed t o r ecei ve not i f i cat i on t hat  i t  

had been i dent i f i ed as a pot ent i al l y  r esponsi bl e par t y ( PRP)  i n 

connect i on wi t h envi r onment al  cont ami nat i on at  var i ous s i t es 

acr oss t he count r y. 3  As a PRP,  Johnson Cont r ol s coul d be 

r equi r ed t o cont r i but e t o t he envi r onment al  r est or at i on and 

r emedi at i on cost s at  t hese si t es.        

¶8 Johnson Cont r ol s asser t s t hat  i t  not i f i ed i t s 

i nsur er s,  seeki ng def ense and i ndemni f i cat i on. 4  The i nsur er s 

r ef used t o pr ovi de def ense or  i ndemni f i cat i on,  j ust i f y i ng t hei r  

r ef usal  on t he gr ound t hat  t hei r  CGL pol i c i es di d not  cover  

envi r onment al  r est or at i on and r emedi at i on cost s i mposed under  

t he Compr ehensi ve Envi r onment al  Response,  Compensat i on,  and 

Li abi l i t y  Act  ( CERCLA) . 5    

¶9 I n 1989,  Johnson Cont r ol s f i l ed sui t  agai nst  i t s  

var i ous pr i mar y,  umbr el l a,  and excess i nsur er s.   I t  sought  a 

decl ar at or y j udgment  t hat  i t s  i nsur er s wer e obl i gat ed t o pr ovi de 

                                                 
3 Some of  t he s i t es wer e l ead smel t i ng pl ant s wher e Johnson 

Cont r ol s del i ver ed l ead aci d bat t er i es f or  r ecycl i ng.   Ot her s 
wer e cont ami nat ed l andf i l l s .   Johnson Cont r ol s v .  Empl oyer s I ns.  
Wausau ( Johnson Cont r ol s I I I ) ,  2003 WI  108,  ¶7,  264 Wi s.  2d 60,  
665 N. W. 2d 257.  

4 I d. ,  ¶10.   Whet her  and when not i f i cat i on was t ender ed t o 
each of  i t s  i nsur er s ar e f act  quest i ons t hat  have not  been 
r esol ved by t he c i r cui t  cour t .    

5 I d.  
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def ense and i ndemni f i cat i on under  t he t er ms of  t he i nsur ance 

pol i c i es.   London Mar ket ,  l i ke many of  t he ot her  i nsur er s,  

answer ed and f i l ed a mot i on f or  par t i al  summar y j udgment .    

¶10 Bef or e t he c i r cui t  cour t  made a det er mi nat i on on t he 

i nsur er s '  obl i gat i ons,  t hi s cour t  deci ded Ci t y of  Edger t on v.  

Gener al  Casual t y Co.  of  Wi sconsi n,  184 Wi s.  2d 750,  517 

N. W. 2d 463 ( 1994) .   I n t hat  case,  t hi s cour t  det er mi ned t hat  

envi r onment al  r esponse cost s under  CERCLA const i t ut e " equi t abl e 

r el i ef "  r at her  t han l egal  damages and t hat  a CGL i nsur er  has no 

dut y t o i ndemni f y t he i nsur ed f or  t hese expenses.   I d.  at  782,  

784.   Fur t her ,  t hi s cour t  det er mi ned t hat  t he r ecei pt  of  a PRP 

l et t er  or  compar abl e l et t er  f r om a st at e agency di d not  

const i t ut e a " sui t , "  and t her ef or e a CGL i nsur er ' s dut y t o 

def end was not  t r i gger ed by t he r ecei pt  of  a PRP l et t er .   I d.  at  

771.     

¶11 The ci r cui t  cour t  appl i ed t he hol di ng of  Edger t on and 

gr ant ed summar y j udgment  i n f avor  of  t he i nsur er s.   I t  

det er mi ned t hat  t her e was no dut y t o def end or  i ndemni f y Johnson 

Cont r ol s under  any of  t he CGL pol i c i es.   The cour t  of  appeal s 

af f i r med i n an unpubl i shed deci s i on,  not i ng t hat  " as l ong as 

Ci t y of  Edger t on r emai ns t he l aw i n t hi s st at e"  Johnson Cont r ol s 

coul d not  pr evai l .  Johnson Cont r ol s v.  Empl oyer s I ns.  of  Wausau 

( Johnson Cont r ol s I ) ,  Nos.  95- 179,  95- 2591,  unpubl i shed sl i p op.  

at  4 ( Wi s.  Ct .  App. ,  Oct .  13,  1998) .    

¶12 The cour t  of  appeal s r emanded t o t he c i r cui t  cour t  f or  

f act ual  det er mi nat i ons of  whet her  al l  t he s i t es f i t  wi t hi n t he 

r ul e out l i ned above.   On r emand,  t he c i r cui t  cour t  det er mi ned 
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t hat  t her e was no cover age under  any of  t he pol i c i es f or  any of  

t he cont ami nat ed si t es.       

¶13 Johnson Cont r ol s  agai n appeal ed.   I n 2002,  t he cour t  

of  appeal s det er mi ned t hat  none of  t he c i r cui t  cour t ' s  f i ndi ngs 

of  f act  was er r oneous.   I t  concl uded:  " Al t hough Johnson Cont r ol s 

ar gues t hat  Edger t on was deci ded wr ongl y,  we ar e obl i gat ed t o 

f ol l ow i t s di ct at es. "   Johnson Cont r ol s v.  Empl oyer s I ns.  of  

Wausau ( Johnson Cont r ol s I I ) ,  2002 WI  App 30,  ¶5,  250 

Wi s.  2d 319,  640 N. W. 2d 205 ( Ct .  App.  2001) .      

¶14 I n 2003,  t hi s  cour t  r evi ewed t he Johnson Cont r ol s I I  

deci s i on and r ever sed.   Over r ul i ng Edger t on,  t he cour t  concl uded 

t hat  an i nsur ed' s cost s f or  " r est or i ng and r emedi at i ng damaged 

pr oper t y,  whet her  t he cost s ar e based on r emedi at i on ef f or t s by 

a t hi r d par t y  ( i ncl udi ng t he gover nment )  or  ar e i ncur r ed 

di r ect l y by t he i nsur ed,  ar e cover ed damages under  appl i cabl e 

CGL pol i c i es,  pr ovi ded t hat  ot her  pol i cy excl usi ons do not  

appl y. "   Johnson Cont r ol s v.  Empl oyer s I ns.  Wausau ( Johnson 

Cont r ol s I I I ) ,  2003 WI  108,  ¶¶4- 5,  264 Wi s.  2d 60,  665 

N. W. 2d 257.  

¶15 I t  al so concl uded t hat  Edger t on' s di scussi on of  t he 

i nsur er ' s dut y t o def end i n t he cont ext  of  CERCLA l et t er s was 

" unwor kabl e. "   I d. ,  ¶4.   The cour t  det er mi ned t hat  PRP l et t er s 

const i t ut e " t he f unct i onal  equi val ent  of  a sui t "  because a PRP 

l et t er  " mar ks t he begi nni ng of  adver sar i al  admi ni st r at i ve l egal  

pr oceedi ngs t hat  seek t o i mpose l i abi l i t y  upon an i nsur ed. "   

I d. ,  ¶¶5,  120.   Ther ef or e,  t he r ecei pt  of  such a l et t er  t r i gger s 

t he i nsur er ' s dut y t o def end.   I d. ,  ¶120.    
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¶16 Fi nal l y,  t he cour t  st at ed t hat  " [ a] l t hough t hi s cour t  

woul d l i ke t o end t hi s act i on af t er  mor e t han 13 year s of  

l i t i gat i on,  we must  r emand t he cause f or  f ur t her  pr oceedi ngs[ . ] "   

I d. ,  ¶123.   The ci r cui t  cour t  was i nst r uct ed t o det er mi ne 

whet her  ot her  excl usi ons i n t he pol i c i es mi ght  appl y and t o 

det er mi ne t he l i abi l i t y  of  t he var i ous i nsur er s.   I d.   

¶17 Johnson Cont r ol s  asser t s t hat  on r emand,  i t s  case 

management  st r at egy was t o f i r st  seek j udgment s agai nst  t hose 

def endant  i nsur er s t hat  had a dut y t o def end i n addi t i on t o a 

dut y t o i ndemni f y.   I n 2005,  Johnson Cont r ol s f i l ed a mot i on f or  

decl ar at or y j udgment  agai nst  Empl oyer s I nsur ance of  Wausau,  one 

of  i t s  pr i mar y i nsur er s,  asser t i ng t hat  i t  had br eached i t s dut y 

t o def end and seeki ng r ei mbur sement  f or  r emedi at i on and def ense 

cost s i n excess of  $150 mi l l i on.   Johnson Cont r ol s set t l ed i t s 

c l ai ms wi t h Empl oyer s.   Then,  i t  f i l ed a s i mi l ar  mot i on agai nst  

anot her  of  i t s i nsur er s.   I n t he i nt er i m,  Johnson Cont r ol s 

ent er ed set t l ement  agr eement  wi t h sever al  i nsur er s,  i ncl udi ng 

Tr avel er s,  t he i nsur er  under l y i ng t he 1973- 1976 London Mar ket  

pol i cy.    

¶18 At  some poi nt ,  i t  became appar ent  t hat  Johnson 

Cont r ol s pl anned t o f i l e a s i mi l ar  mot i on f or  decl ar at or y 

j udgment  agai nst  London Mar ket .   I n Januar y 2007,  London Mar ket  

moved f or  par t i al  summar y j udgment .   I t  cont ended t hat  i t s 

pol i cy was an i ndemni t y- onl y excess umbr el l a i nsur ance pol i cy 

t hat  cont ai ned no pr omi se of  def ense.     

¶19 I n i t s mot i on i n suppor t  of  par t i al  summar y j udgment ,  

London Mar ket  st at ed:  " I n or der  t o r esol ve t hi s i ssue so t hat  
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t he par t i es can addr ess t he r eal  cover age quest i ons——whet her  t he 

London pol i cy i ndemni f i es [ Johnson Cont r ol s]  f or  any of  t he [ ]  

pol l ut i on s i t es——London Mar ket  I nsur er s move t hi s Cour t  f or  a 

r ul i ng,  as a mat t er  of  l aw,  t hat  London Mar ket  I nsur er s '  excess 

umbr el l a l i abi l i t y  pol i cy does not  cont ai n a dut y t o def end. "   

I n t he al t er nat i ve,  London Mar ket  sought  a decl ar at i on t hat  " i f  

t he Cour t  bel i eves t he London pol i cy does have a dut y t o def end,  

t he dut y woul d not  r i pen unl ess and unt i l  t he under l y i ng 

pol i c i es have been exhaust ed. "   

¶20 The ci r cui t  cour t  concl uded t hat  London Mar ket ' s 

f ol l ow f or m pr ovi s i on i ncor por at ed t he dut y t o def end f ound i n 

t he Tr avel er s pol i c i es.   Fur t her ,  i t  concl uded t hat  " [ n] ot hi ng 

i n t he pol i cy suggest s [ London Mar ket ' s]  dut y t o def end i s 

condi t i oned on exhaust i on of  t he [ under l y i ng Tr avel er s]  pol i cy. "   

" [ G] i ven t he f ai l ur e of  Tr avel er s t o pr ovi de a def ense,  [ London 

Mar ket ]  at  a mi ni mum has an obl i gat i on t o dr op down and pr ovi de 

a def ense.   To hol d ot her wi se woul d encour age i nsur er s t o br each 

t hei r  i ndependent  dut i es t o def end whenever  an under l y i ng 

i nsur er  r ef uses t o def end and l eave i nsur eds wi t hout  a def ense 

f or  whi ch t hey pai d.   I  t hi nk t hat  i s  cont r ar y t o publ i c pol i cy 

expr essed i n appel l at e deci s i ons i n t he st at e. "   

¶21 The cour t  of  appeal s cer t i f i ed t wo quest i ons t o t hi s 

cour t :  

Fi r st ,  shoul d a dut y t o def end be i mpor t ed f r om an 
under l y i ng umbr el l a i nsur ance pol i cy i nt o an excess 
umbr el l a l i abi l i t y  pol i cy by l anguage i n t he excess 
pol i cy st at i ng t hat  i t  i s  subj ect  t o t he same t er ms,  
def i ni t i ons,  excl usi ons and condi t i ons as t he 
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under l y i ng pol i cy " except  as ot her wi se 
pr ovi ded" ? .  .  .   

Second,  i s t he excess l i abi l i t y  car r i er ' s dut y t o 
def end pr i mar y i n nat ur e,  such t hat  i t  may be 
t r i gger ed even i f  t he excess pol i cy expr essl y r equi r es 
exhaust i on of  t he under l y i ng pol i cy as a pr econdi t i on 
t o l i abi l i t y  and t he under l y i ng pol i cy has not  been 
exhaust ed? 

The cour t  of  appeal s expl ai ned t hat  bot h i ssues wer e mat t er s of  

f i r st  i mpr essi on i n Wi sconsi n and bot h woul d have br oad 

i mpl i cat i ons f or  t he busi ness communi t y and t he i nsur ance 

i ndust r y.    

¶22 Af t er  we gr ant ed cer t i f i cat i on,  f i ve excess i nsur er s 

i nvol ved i n t he l i t i gat i on at  t he c i r cui t  cour t  f i l ed a mot i on 

t o i nt er vene under  Wi s.  St at .  § 809. 13,  st at i ng t hat  t he i ssues 

bef or e t he cour t  coul d af f ect  not  onl y London Mar ket  but  t hei r  

excess pol i c i es as wel l .   We gr ant ed t he def endant  i nsur er s '  

mot i on t o i nt er vene.   However ,  we cl ar i f i ed t hat  t he or der  

gr ant i ng t hi s mot i on " di d not  al t er  or  expand t he i ssues t o be 

deci ded by t hi s cour t ,  whi ch r el at e t o t he c i r cui t  cour t ' s  

summar y j udgment  r egar di ng pl ai nt i f f - r espondent ,  Johnson 

Cont r ol s,  I nc. ,  and def endant - appel l ant ,  London Mar ket [ . ] " 6   

I I  

¶23 Thi s case r equi r es us t o det er mi ne whet her  t he c i r cui t  

cour t  er r ed i n denyi ng London Mar ket ' s mot i on f or  par t i al  

summar y j udgment .   We r evi ew t he ci r cui t  cour t ' s  deni al  of  a 

mot i on f or  par t i al  summar y j udgment  i ndependent l y,  but  usi ng t he 

                                                 
6 We do not  det er mi ne her e whet her  t he def endant s-

i nt er venor s '  pol i c i es cont ai n dut i es t o def end,  and i f  so,  when 
( i f  at  al l )  t hose dut i es wer e t r i gger ed.    
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same met hodol ogy as empl oyed by t he c i r cui t  cour t .   Radke v.  

Fi r eman' s Fund I ns.  Co. ,  217 Wi s.  2d 39,  42- 43,  577 N. W. 2d 366 

( Ct .  App.  1998) .   Summar y j udgment  i s appr opr i at e when t her e i s 

no genui ne i ssue of  mat er i al  f act  and t he movi ng par t y i s 

ent i t l ed t o j udgment  as a mat t er  of  l aw.   I d. ;  see al so Wi s.  

St at .  § 802. 08( 2) .      

¶24 Her e,  t he par t i es di sput e whet her  London Mar ket  had a 

dut y t o def end Johnson Cont r ol s under  t he t er ms of  an i nsur ance 

pol i cy.   I f  i t  di d,  t he par t i es cont est  when,  i f  at  al l ,  t hat  

dut y was t r i gger ed.   The const r uct i on of  an i nsur ance pol i cy 

pr esent s a quest i on of  l aw,  r evi ewed i ndependent l y of  t he 

det er mi nat i on r ender ed by t he c i r cui t  cour t .   Pl ast i cs Eng' g Co.  

v.  Li ber t y Mut .  I ns.  Co. ,  2009 WI  13,  ¶27,  315 Wi s.  2d 556,  759 

N. W. 2d 613.      

¶25 An i nsur ance pol i cy i s a cont r act  f or  i nsur ance.   

Pol i cy l anguage i s const r ued as i t  woul d be under st ood by a 

r easonabl e per son i n t he posi t i on of  t he i nsur ed.   Fr ost  v.  

Whi t beck,  2002 WI  129,  ¶20,  257 Wi s.  2d 80,  654 N. W. 2d 225;  

Kr emer s- Ur ban Co.  v.  Am.  Empl oyer s I ns.  Co. ,  119 Wi s.  2d 722,  

735,  351 N. W. 2d 156 ( 1984) .   Pr ovi s i ons i n an i nsur ance pol i cy 

shoul d not  be r ead i n i sol at i on,  but  r at her  shoul d be r ead i n 

t he cont ext  of  t he pol i cy as a whol e.   Badger  Mut .  I ns.  Co.  v.  

Schmi t z,  2002 WI  98,  ¶61,  255 Wi s.  2d 61,  647 N. W. 2d 223.   I t  i s  

somet i mes necessar y t o l ook beyond a s i ngl e c l ause or  sent ence 

t o capt ur e t he essence of  an i nsur ance agr eement .   Fol kman v.  

Quamme,  2003 WI  116,  ¶21,  264 Wi s.  2d 617,  665 N. W. 2d 857.    
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¶26 When t he pol i cy ' s l anguage i s unambi guous,  we enf or ce 

t he cont r act  as wr i t t en,  wi t hout  r esor t i ng t o t he r ul es of  

const r uct i on or  pr i nci pl es f r om case l aw.   Pl ast i cs Eng' g Co. ,  

315 Wi s.  2d 556,  ¶27.   However ,  i f  t he pol i cy l anguage i s 

suscept i bl e t o mor e t han one r easonabl e i nt er pr et at i on,  i t  i s  

ambi guous.   I d.   " [ B] ecause t he i nsur er  i s i n a posi t i on t o 

wr i t e i t s i nsur ance cont r act s  wi t h t he exact  l anguage i t  

chooses——so l ong as t he l anguage conf or ms t o st at ut or y and 

admi ni st r at i ve l aw——ambi gui t y i n t hat  l anguage i s const r ued i n 

f avor  of  an i nsur ed seeki ng cover age. "   Fr oedt er t  Mem' l  Lut her an 

Hosp.  v.  Nat ' l  St at es I ns. ,  2009 WI  33,  ¶43,  317 Wi s.  2d 54,  765 

N. W. 2d 251.    

I I I .  Dut y t o Def end 

¶27 We det er mi ne f i r st  whet her  London Mar ket ' s pol i cy 

cont ai ns a dut y t o def end.   London Mar ket  asser t s t hat  i t s  

umbr el l a excess pol i cy was an i ndemni t y- onl y pol i cy t hat  di d not  

pr omi se a def ense.    

¶28 Cont r act s f or  i nsur ance t ypi cal l y i mpose t wo mai n 

dut i es——t he dut y  t o i ndemni f y t he i nsur ed agai nst  damages or  

l osses,  and t he dut y t o def end agai nst  c l ai ms f or  damages.   The 

dut y t o i ndemni f y and t he dut y t o def end ar e separ at e 

cont r act ual  obl i gat i ons.   Radke,  217 Wi s.  2d at  44.   A pol i cy 

may pr ovi de one wi t hout  pr ovi di ng t he ot her .    

¶29 When a cont r act  i mposes a dut y  t o def end,  however ,  

t hat  dut y i s br oader  t han t he dut y t o i ndemni f y.   I d.   The dut y 

t o def end ar i ses when t her e i s ar guabl e,  as opposed t o act ual ,  

cover age under  t he pol i cy.   I d.   I t  i s  t he nat ur e of  t he c l ai m 
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al l eged agai nst  t he i nsur ed whi ch t r i gger s t he dut y t o def end——

even t hough t he sui t  may be gr oundl ess,  f al se,  or  f r audul ent .   

Sust ache v.  Am.  Fami l y Mut .  I ns.  Co. ,  2007 WI  App 144,  ¶10,  303 

Wi s.  2d 714,  735 N. W. 2d 186.   

¶30 I n suppor t  of  i t s  asser t i on t hat  i t s pol i cy does not  

pr ovi de a dut y t o def end,  London Mar ket  advances t hat  i t  i s  

cont r ar y t o t he r ol e of  an excess i nsur er  and t he pur pose of  

excess i nsur ance t o pr ovi de a dut y t o def end.   Such r el i ance on 

gener al i zed st at ement s about  t he r ol e and pur pose of  excess 

cover age mi sses t he mar k.  

¶31 I nst ead,  " [ t ] he dut y t o def end an i nsur ed i s based on 

t he l anguage i n t he i nsur ance cont r act . "   Sout heast  Wi s.  Pr of ' l  

Basebal l  Par k Di st .  v.  Mi t subi shi  Heavy I ndust .  Am.  I nc. ,  2007 

WI  App 185,  ¶41,  304 Wi s.  2d 637,  738 N. W. 2d 87;  see al so Novak 

v.  Am.  Fami l y  Mut .  I ns.  Co. ,  183 Wi s.  2d 133,  137,  515 

N. W. 2d 504 ( Ct .  App.  1994) .   I n pr act i ce,  most  pr i mar y pol i c i es 

do cont ai n a cont r act ual  dut y t o def end,  and some umbr el l a and 

excess pol i c i es do as wel l .   To det er mi ne whet her  an i nsur er  has 

a dut y t o def end,  we exami ne t he l anguage of  t he pol i cy.  

¶32 London Mar ket  asser t s t hat  i t  pr omi sed i ndemni f i cat i on 

onl y,  and t hat  i t  di d not  pr omi se t o def end.   I t  poi nt s t o i t s 

i nsur i ng agr eement ,  whi ch st at es t hat  London Mar ket  agr ees,  

" subj ect  t o t he l i mi t at i ons,  t er ms and condi t i ons her ei naf t er  

ment i oned,  t o i ndemni f y t he Assur ed f or  al l  sums whi ch t he 

Assur ed shal l  be obl i gat ed t o pay by r eason of "  cer t ai n 

l i abi l i t i es:    
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Under wr i t er s her eby agr ee,  subj ect  t o t he l i mi t at i ons,  
t er ms and condi t i ons her ei naf t er  ment i oned,  t o 
i ndemni f y t he Assur ed f or  al l  sums whi ch t he Assur ed 
shal l  be obl i gat ed t o pay by r eason of  t he 
l i abi l i t y  .  .  .  f or  .  .  .  Pr oper t y Damage .  .  .  
ar i s i ng out  of  t he hazar ds cover ed by and as def i ned 
i n t he under l y i ng [ Tr avel er s pol i c i es] .   

London Mar ket ' s i nsur i ng agr eement  pr omi ses i ndemni f i cat i on but  

i s s i l ent  r egar di ng def ense.        

¶33 London Mar ket  i s cor r ect  t hat  t he l anguage of  t he 

i nsur i ng agr eement ——r ead i n i sol at i on——does not  i mpose an 

obl i gat i on t o def end.   However ,  t hi s i nsur i ng agr eement  does not  

exi st  i n i sol at i on.  

A.  Fol l ow For m Pol i cy   

¶34 Rat her ,  t he excess umbr el l a pol i cy i ssued by London 

Mar ket  i s a " f ol l ow f or m"  pol i cy,  meani ng t hat  t he pol i cy i s 

r el at i vel y br i ef  and i ncor por at es many of  t he pr ovi s i ons of  an 

under l y i ng pol i cy——i n t hi s case,  t he excess umbr el l a pol i c i es 

i ssued by Tr avel er s. 7  One of  t he condi t i ons " her ei naf t er  

ment i oned"  i n t he London Mar ket  pol i cy i s t he f ol l ow f or m 

pr ovi s i on:  

Thi s Pol i cy i s  subj ect  t o t he same t er ms,  def i ni t i ons,  
excl usi ons and condi t i ons ( except  as r egar ds t he 
pr emi um,  t he amount  and Li mi t s  of  Li abi l i t y  and except  
as ot her wi se pr ovi ded her ei n)  as ar e cont ai ned i n or  

                                                 
7 " An excess pol i cy may be wr i t t en i n t wo f or ms:  as a st and-

al one pol i cy or  as a pol i cy t hat  ' f ol l ows f or m. '  .  .  .  A st and-
al one excess pol i cy i s an i ndependent  i nsur i ng agr eement .   I n 
cont r ast ,  a f ol l ows f or m excess pol i cy i ncor por at es by r ef er ence 
t he t er ms of  t he under l y i ng pol i cy and i s desi gned t o mat ch t he 
cover age pr ovi ded by t he under l y i ng pol i cy. "   23 Er i c Mi l l s  
Hol mes,  Hol mes'  Appl eman on I nsur ance 2d § 145. 1 ( i nt er i m vol .  
2003) ;  see al so 2 Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law 
§ 11. 16 ( 5t h ed.  2004) .  
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as may be added t o t he Under l y i ng [ Tr avel er s pol i c i es]  
pr i or  t o t he happeni ng of  an occur r ence f or  whi ch 
c l ai m i s made her eunder .     

Thus,  t o det er mi ne t he t er ms,  def i ni t i ons,  excl usi ons,  and 

condi t i ons of  t he London Mar ket  pol i cy,  i t  i s  necessar y t o t ur n 

t o t he Tr avel er s pol i c i es. 8   

¶35 Among ot her  pr ovi s i ons,  t he under l y i ng Tr avel er s 

pol i c i es cont ai n a dut y t o def end as wel l  as a dut y t o 

i ndemni f y:  

Li abi l i t y .   The company wi l l  pay on behal f  of  t he 
i nsur ed al l  sums whi ch t he i nsur ed shal l  become 
l egal l y obl i gat ed t o pay as damages .  .  .  ,  and t he 
company shal l  have t he r i ght  and dut y t o def end any 
sui t  agai nst  t he i nsur ed seeki ng damages on account  of  
such i nj ur y or  damage .  .  .  ,  but  t he company shal l  
not  be obl i gat ed t o pay any cl ai m or  j udgment  or  t o 
def end any sui t  f i l ed af t er  t he appl i cabl e l i mi t  of  
t he company' s l i abi l i t y  has been exhaust ed by payment s 
of  j udgment s or  set t l ement s.   

( Emphasi s added. )  

¶36 To det er mi ne whet her  Tr avel er s '  dut y t o def end i s 

i ncor por at ed i nt o London Mar ket ' s pol i cy,  we must  exami ne t he 

l anguage of  London Mar ket ' s f ol l ow f or m pr ovi s i on.   I t  st at es 

t hat  t he pol i cy " i s subj ect  t o t he same t er ms,  def i ni t i ons,  

excl usi ons and condi t i ons ( except  as r egar ds t he pr emi um,  t he 

                                                 
8 The di ssent  i s cr i t i cal  of  our  r el i ance on t er ms i n t he 

Tr avel er s pol i c i es.   Di ssent ,  ¶¶91,  94,  96.   Thi s cr i t i c i sm 
i gnor es t he f act  t hat  t he London Mar ket  pol i cy speci f i cal l y 
di r ect s t he i nsur ed and t he cour t  t o r ef er  t o t he Tr avel er s 
pol i c i es when det er mi ni ng t he " t er ms,  def i ni t i ons,  excl usi ons 
and condi t i ons"  of  cover age.   Due t o t he nat ur e of  t he f ol l ow 
f or m pr ovi s i on,  t he scope of  London Mar ket ' s cont r act ual  
obl i gat i ons cannot  be under st ood wi t hout  r ef er ence t o t he 
Tr avel er s pol i c i es.     
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amount  and Li mi t s of  Li abi l i t y  and except  as ot her wi se pr ovi ded 

her ei n)  as ar e cont ai ned i n"  t he under l y i ng Tr avel er s pol i c i es.    

¶37 London Mar ket ' s f ol l ow f or m pr ovi s i on does not  

expr essl y di scl ai m t he dut y t o def end f ound i n t he Tr avel er s 

pol i c i es.   Rat her ,  i t  expl i c i t l y  set s f or t h t hr ee ways i n whi ch 

t he London Mar ket  pol i cy di f f er s  f r om t he under l y i ng Tr avel er s  

pol i c i es:  ( 1)  t he pr emi um;  ( 2)  t he amount  and Li mi t s of  

Li abi l i t y ;  and ( 3)  " except  as ot her wi se pr ovi ded her ei n. "    

¶38 No ar gument  i s made about  t he f i r st  t wo ar eas of  

di f f er ence.   The par t i es f ocus on t he t hi r d ar ea of  di f f er ence,  

" except  as ot her wi se pr ovi ded her ei n. "  

B.  " Except  as Ot her wi se Pr ovi ded Her ei n"  

¶39 London Mar ket  asser t s t hat  i t s  pol i cy does " ot her wi se 

pr ovi de"  t hat  t her e i s no dut y t o def end.   I t  cont ends t hat  by 

omi t t i ng a pr omi se t o def end f r om t he i nsur i ng agr eement ,  i t  

" ot her wi se pr ovi ded"  t hat  t her e woul d be no dut y t o def end.    

¶40 Thi s ar gument  i s c i r cul ar .   As di scussed above,  t he 

i nsur i ng agr eement  t hat  London Mar ket  r el i es upon r ef er s t he 

i nsur ed t o t he f ol l ow f or m pr ov i s i on and t o t he t er ms of  t he 

under l y i ng Tr avel er s pol i c i es.   Al t hough London Mar ket ' s 

i nsur i ng agr eement  does not  pr omi se a def ense,  t he f ol l ow f or m 

pr ovi s i on i ncor por at es t he t er ms,  def i ni t i ons,  excl usi ons,  and 

condi t i ons of  t he Tr avel er s pol i c i es.   One of  t hose t er ms i s 

Tr avel er s '  dut y t o def end,  a dut y t hat  t he London Mar ket  pol i cy 

does not  di scl ai m.      

¶41 The phr ase " except  as ot her wi se pr ovi ded her ei n"  

suggest s t hat  t o " ot her wi se pr ovi de, "  t her e must  be a pr ovi s i on.   
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London Mar ket  can poi nt  t o not hi ng except  t he voi d i n i t s own 

agr eement ——an agr eement  whi ch by i t s own t er ms i s i ncompl et e and 

i ncor por at es t hose pr ovi s i ons i n t he Tr avel er s pol i c i es t hat  ar e 

not  except ed.   Due t o t he nat ur e of  t he f ol l ow f or m pr ovi s i on,  

London Mar ket  cannot  r el y on t he absence of  a pr ovi s i on as 

" ot her wi se pr ovi di ng"  t hat  t her e woul d be no dut y t o def end.    

¶42 Gi ven t hat  Tr avel er s i mposes a dut y t o def end and 

London Mar ket ' s s i l ence r egar di ng t hat  dut y,  a r easonabl e per son 

i n t he posi t i on of  t he i nsur ed woul d i nt er pr et  London Mar ket ' s 

pol i cy as i ncor por at i ng t he dut y t o def end f ound i n t he 

Tr avel er s pol i c i es.   Al t hough i t  i s  not  cer t ai n whet her  London 

Mar ket  i nt ended t o pr ovi de a dut y t o def end when i t  dr af t ed t he 

pol i cy,  we do not  const r ue i nsur ance pol i c i es based on what  we 

bel i eve t he i nt ent i ons of  t he i nsur er  may have been.   Fr ost ,  257 

Wi s.  2d 80,  ¶20.   Accor di ngl y,  we r ef use t o r ewr i t e i nsur ance 

cont r act s by f i l l i ng i n gaps l ef t  i n t he dr af t smanshi p. 9  Rat her ,  

we l ook t o t he pol i cy l anguage i t sel f ,  as i t  woul d be under st ood 

by a r easonabl e i nsur ed.    

¶43 Even i f  we wer e t o det er mi ne t hat  i t  was uncl ear  

whet her  t he f ol l ow f or m' s dut y t o def end was i ncor por at ed i nt o 

                                                 
9 An i nsur ance company t hat  uses a f ol l ow f or m pol i cy must  

be caut i ous because i t  may i nadver t ent l y bi nd i t sel f  t o 
uni nt ended obl i gat i ons.   We have pr evi ousl y st at ed,  " t oo of t en 
t he i nsur ance compani es come t o t he cour t s aski ng t hat  t he 
cour t s suppl y t he l acunae i n t hei r  cont r act .   Cer t ai nl y,  when 
t he di sput e concer ns l egal  r i ght s and obl i gat i ons as bet ween 
i nsur ance compani es,  i t  i s  not  t oo much t o ask t hat  t hey make 
speci f i c  pr ovi s i ons,  ei t her  i n t hei r  cont r act s or  by t r eat i es of  
under st andi ng bet ween t hemsel ves. "   Loy v.  Bunder son,  107 
Wi s.  2d 400,  431,  320 N. W. 2d 175 ( 1982) .  
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t he London Mar ket  pol i cy,  gi ven London Mar ket ' s s i l ence 

r egar di ng def ense,  we woul d concl ude t hat  t he pol i cy l anguage 

shoul d be const r ued t o i ncor por at e t he dut y t o def end.   I t  i s 

axi omat i c t hat  pol i cy l anguage whi ch i s uncl ear  and suscept i bl e 

t o mor e t han one r easonabl e i nt er pr et at i on i s ambi guous and i s 

const r ued i n f avor  of  cover age.   Pl ast i cs Eng' g Co. ,  315 

Wi s.  2d 556,  ¶27.   I n i nt er pr et i ng t he pol i cy  l anguage,  we 

concl ude t hat  London Mar ket  had a dut y t o def end.      

¶44 Our  i nt er pr et at i on i s suppor t ed by case l aw.   I n 

anot her  case addr essi ng an excess i nsur er ' s cont r act ual  dut y t o 

def end,  t he Second Ci r cui t  Cour t  of  Appeal s exami ned an excess 

pol i cy cont ai ni ng a f ol l ow f or m pr ovi s i on.   See Home I ns.  Co.  v.  

Am.  Home Pr ods.  Cor p. ,  902 F. 2d 1111 ( 2d Ci r .  1990) .   Si mi l ar  t o 

London Mar ket ' s pol i cy,  t he pol i cy i n Home st at ed t hat  i t  was 

" subj ect  t o t he same war r ant i es,  t er ms and condi t i ons [ as t he 

under l y i ng pol i cy]  ( except  as ot her wi se pr ovi ded her ei n) [ . ] "   

¶45 I n t hat  case,  t he under l y i ng pol i cy cover ed payment s 

f or  def ense cost s.   However ,  Home' s pol i cy expr essl y excl uded 

" al l  expenses and Cost s"  and f ur t her  def i ned cost s t o i ncl ude 

" l egal  expenses. "   I d.  at  1113.   Gi ven Home' s expr ess excl usi on 

of  def ense cost s ,  t he Second Ci r cui t  st at ed t hat  t he under l y i ng 

pol i cy " conf l i c t [ ed]  wi t h t he subj ect  Home pol i cy 
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whi ch .  .  .  excl udes f r om payment  t hose expenses and cost s"  

cover ed by t he under l y i ng pol i cy. 10  I d.  at  1114.  

¶46 Her e,  unl i ke i n Home,  t her e i s no conf l i c t  bet ween t he 

Tr avel er s pol i c i es and t he London Mar ket  pol i cy wi t h r espect  t o 

t he dut y t o def end.   As di scussed above,  t he Tr avel er s pol i c i es 

pr ovi de a dut y t o def end,  and t her e i s not hi ng i n t he London 

Mar ket  pol i cy t hat  " ot her wi se pr ovi des"  t hat  t her e wi l l  be no 

def ense.    

I V.  Par t i es '  Ar gument s Ext r i nsi c t o t he Pol i cy Language 

¶47 Havi ng exami ned t he l anguage of  t he r el evant  pol i c i es 

and det er mi ned t hat  London Mar ket  has a cont r act ual  dut y t o 

def end,  we t ur n t o addr ess t wo addi t i onal  ar gument s advanced by 

t he par t i es i n suppor t  of  t hei r  r espect i ve posi t i ons r egar di ng 

whet her  London Mar ket ' s pol i cy i ncor por at es Tr avel er s '  dut y t o 

def end.   Bot h ar gument s r el y on evi dence t hat  i s ext r i nsi c t o 

t he l anguage of  t he pol i cy.   We addr ess each ar gument  i n t ur n.  

A.  Subsequent  Pol i c i es Expr essl y Excl ude Any Dut y t o Def end 

¶48 Johnson Cont r ol s asser t s t hat  evi dence t hat  London 

Mar ket ' s 1973- 1976 pol i cy cont ai ns a dut y t o def end i s f ound by 

t he f act  t hat  f our  subsequent  and ot her wi se i dent i cal  pol i c i es 

i ssued by London Mar ket  expr essl y excl uded any dut y t o def end.   

                                                 
10 See al so Amer i can Mot or i st s I ns.  Co.  v.  Tr ane Co. ,  544 F.  

Supp.  669,  698- 99 ( W. D.  Wi s.  1982)  ( hol di ng t hat  under  Wi sconsi n 
l aw,  a f ol l ow f or m pr ovi s i on i n St .  Paul  Fi r e and Mar i ne 
I nsur ance Company' s pol i cy di d not  i ncor por at e t he pr i mar y ' s 
dut y t o def end because t he ver y next  pr ovi s i on st at ed t hat  St .  
Paul  " at  i t s  own opt i on,  may,  but  i s not  r equi r ed t o,  
par t i c i pat e i n t he .  .  .  def ense of  any c l ai m" ) .  
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One pol i cy st at ed t hat  London Mar ket  " shal l  have t he r i ght  but  

not  t he dut y t o assume .  .  .  t he def ense of  any sui t [ . ] "   

Anot her  pol i cy pr ovi ded t hat  London Mar ket  " shal l  not  be cal l ed 

upon t o assume char ge of  t he set t l ement  or  def ense of  any 

c l ai m[ . ] "    

¶49 We do not  f i nd Johnson Cont r ol s '  r el i ance on t he 

subsequent  pol i c i es t o be hel pf ul  f or  t wo r easons.   Fi r st ,  we do 

not  bel i eve t hat  London Mar ket ' s subsequent  modi f i cat i on of  i t s  

st andar d i nsur i ng agr eement  sheds l i ght  on t he l anguage of  t he 

1973- 1976 agr eement .   The quest i on i s what  t he l anguage of  t he 

1973- 1976 cont r act  does pr ovi de,  not  what  t he l anguage coul d 

pr ovi de or  what  i s pr ovi ded f or  i n a cont r act  execut ed by t he 

par t i es year s l at er .   

¶50 Second,  even i f  subsequent  pol i c i es wer e r el evant  i n 

det er mi ni ng what  t he l anguage of  t he 1973- 1976 pol i cy pr ovi des,  

i t  i s  uncl ear  what  concl usi on we woul d r each.   We coul d 

concl ude,  as Johnson Cont r ol s suggest s,  t hat  t he expr ess 

di scl ai mer  demonst r at es t hat  London Mar ket  knew how t o di scl ai m 

t he dut y t o def end but  di d not  i nt end t o do so i n t he 1973- 1976 

pol i cy.   We coul d al so concl ude,  as suggest ed by London Mar ket ,  

t hat  t he f act  t hat  Johnson Cont r ol s cont i nued t o pur chase excess 

cover age t hat  expr essl y di scl ai med t he dut y t o def end i ndi cat es 

t hat  Johnson Cont r ol s never  expect ed def ense f r om i t s excess 

i nsur er .     

B.  Pr emi um Char ged 

¶51 We t ur n next  t o London Mar ket ' s ar gument s about  t he 

pr emi um i t  char ged f or  t he umbr el l a excess pol i cy.   London 
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Mar ket  cont r ast s t he r el at i vel y smal l  pr emi um i t  char ged wi t h 

t he l ar ger  pr emi um Johnson Cont r ol s pai d f or  t he umbr el l a 

cover age pr ovi ded by Tr avel er s. 11  London Mar ket  asser t s t hat  t he 

r el at i vel y l ow pr emi um pai d f or  i t s  excess pol i cy i s evi dence 

t hat  t he par t i es di d not  cont r act  f or  London Mar ket  t o pr ovi de a 

def ense.   I t  cont ends t hat  t hi s ar gument  i s bor ne out  by 

Oel haf en v.  Tower  I ns.  Co. ,  171 Wi s.  2d 532,  539,  492 N. W. 2d 321 

( Ct .  App.  1992) ,  whi ch expl ai ned t hat  " t he i nt ent  of  umbr el l a 

pol i c i es t o ser ve a di f f er ent  f unct i on f r om pr i mar y pol i c i es 

wi t h excess cl auses i s r ef l ect ed i n t he r at e st r uct ur e of  t he 

t wo t ypes of  pol i c i es. "  

¶52 London Mar ket ' s ar gument  i s unper suasi ve f or  t wo 

r easons.   Fi r st ,  cont r act  i nt er pr et at i on shoul d be based on t he 

l anguage of  t he pol i cy r at her  t han a cour t ' s  conj ect ur e about  

ext r i nsi c i nf or mat i on.   Second,  even i f  we consi der ed t he 

r el at i ve s i ze of  t he t wo pr emi ums i n our  anal ysi s,  we woul d not  

be per suaded t hat  t he l ower  pr emi um evi nces an absence of  t he 

dut y t o def end.   Ther e ar e addi t i onal  r easons apar t  f r om def ense 

cost s t hat  an umbr el l a excess pol i cy mi ght  be l ess expensi ve 

t han a pr i mar y pol i cy or  an umbr el l a pol i cy.    

¶53 I n Davi s v.  Al l i ed Pr ocessor s,  I nc. ,  t he cour t  of  

appeal s expl ai ned t hat  i nsur ance compani es cal cul at e pr emi ums 

based upon st at i st i cs.   214 Wi s.  2d 294,  300,  571 N. W. 2d 692 

                                                 
11 The pr emi um f or  t he London Mar ket  excess pol i cy was 

$20, 000,  i n compar i son t o $195, 000 and $273, 500 f or  t wo of  t he 
t hr ee under l y i ng umbr el l a pol i c i es.   The r ecor d does not  r ef l ect  
t he pr emi um f or  t he t hi r d under l y i ng pol i cy.    
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( Ct .  App.  1997) .   Excess pol i c i es may be l ess expensi ve because 

most  j udgment s and set t l ement s wi l l  be wi t hi n t he l i mi t s of  t he 

pr i mar y pol i cy,  l eavi ng no exposur e f or  t he excess pol i cy.   I d.   

Excess cover age i s nor mal l y not  r eached except  i n t he case of  a 

cat ast r ophi c l oss:  

[ I ] t  was f ar  mor e l i kel y t hat  payment  woul d be 
r equi r ed f or  compensat or y damages under  t he under l y i ng 
pol i cy t han woul d be r equi r ed f or  a compensat or y l oss 
of  over  [ t he l i mi t s of  t he under l y i ng pol i cy]  t hr ough 
t he umbr el l a pol i cy.   Because t he r i sk was di mi ni shed 
f or  t he umbr el l a pol i cy,  i t  coul d and di d char ge a 
smal l er  pr emi um.    

I d.   

¶54 We concl ude t hat  t he ext r i nsi c evi dence of f er ed by 

bot h par t i es i s not  hel pf ul  i n our  det er mi nat i on of  whet her  t he 

1973- 1976 London Mar ket  pol i cy cont ai ns a dut y t o def end.   

Rat her ,  f or  t he r easons ment i oned above,  we concl ude t hat  London 

Mar ket ' s pol i cy i ncor por at es t he dut y t o def end pr ovi ded i n t he 

under l y i ng umbr el l a pol i c i es i ssued by Tr avel er s.          

V.  When t he Dut y t o Def end I s Tr i gger ed  

¶55 Havi ng det er mi ned t hat  London Mar ket ' s pol i cy 

i ncor por at es t he dut y t o def end f ound i n t he Tr avel er s pol i c i es,  

we t ur n t o addr ess i f  and when t hat  dut y was t r i gger ed under  

t hese f act s.   Bot h London Mar ket  and t he excess i nt er venor s 

appear  t o asser t  t hat  as a mat t er  of  l aw,  an excess car r i er ' s 
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dut y t o def end may not  be t r i gger ed unt i l  t he l i mi t s of  t he 

under l y i ng Tr avel er s pol i c i es have been exhaust ed. 12   

¶56 I n i t s br i ef ,  London Mar ket  expl ai ns:  

Wi sconsi n l aw i s c l ear .   An excess i nsur er  i s j ust  
t hat .   I t  i s  not  a co- pr i mar y i nsur er ,  r esponsi bl e f or  
pr ovi di ng a def ense f r om dol l ar  one.   That  obl i gat i on 
f al l s  sol el y on t he pr i mar y i nsur er .  .  .  .  Thi s cour t  
shoul d r eaf f i r m Wi sconsi n l aw,  hol di ng t hat  an excess 
i nsur er  i s not  r equi r ed t o pr ovi de a def ense wher e t he 
pr i mar y i s r equi r ed t o do so.  

London Mar ket  f ur t her  asser t s t hat  t he pr ovi s i ons of  i t s  pol i cy 

ar e consi st ent  wi t h t hi s gener al  r ul e.  

¶57 We agr ee t hat  a pr i mar y i nsur er  gener al l y has t he 

pr i mar y dut y t o def end a c l ai m.   " An excess i nsur er  usual l y i s  

not  r equi r ed t o cont r i but e t o t he def ense of  t he i nsur ed so l ong 

as t he pr i mar y i nsur er  i s r equi r ed t o def end. "   2 Ar nol d P.  

Ander son,  Wi sconsi n I nsur ance Law § 11. 33 ( 5t h ed.  2004) ;  see 

al so Sout heast  Wi s.  Pr of ' l  Basebal l  Par k Di st . ,  304 Wi s.  2d 637,  

¶64.   " Tr ue excess cover age at t aches when a s i ngl e i nsur ed has 

t wo pol i c i es t hat  cover  t he same l oss but  onl y  one pol i cy i s 

                                                 
12 The unusual  f act s of  t hi s case compl i cat e t he exhaust i on 

i ssue her e.   I t  i s  undi sput ed t hat  t he under l y i ng pol i c i es wer e 
not  exhaust ed dur i ng t he 1980s and 1990s because Tr avel er s,  l i ke 
al l  of  t he i nsur er s,  r ef used t o i ndemni f y Johnson Cont r ol s f or  
i t s  envi r onment al  r esponse expenses.   Af t er  2003,  when t hi s 
cour t  det er mi ned t hat  t hese t ypes of  expenses coul d be cover ed 
under  t he i nsur ance pol i c i es,  Johnson Cont r ol s set t l ed i t s 
br each of  cont r act  c l ai ms wi t h sever al  of  i t s  i nsur er s,  
i ncl udi ng Tr avel er s.    

I t  i s  uncl ear  whet her  t hese set t l ement s ar e r el evant  t o an 
i nqui r y about  whet her  t he l i mi t s of  t he under l y i ng pol i c i es wer e 
exhaust ed.   I n any event ,  t he set t l ement  agr eement s ar e not  i n 
t he r ecor d.    
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wr i t t en wi t h t he expect at i on t hat  t he pr i mar y i nsur er  wi l l  

conduct  al l  i nvest i gat i ons,  negot i at i ons,  and def ense of  c l ai ms 

unt i l  i t s  l i mi t s ar e exhaust ed. "   I d. ,  § 11. 17.  

¶58 However ,  t hi s does not  est abl i sh an i mmut abl e r ul e of  

l aw r equi r i ng exhaust i on of  al l  pr i mar y pol i c i es bef or e an 

excess i nsur er ' s dut y t o def end can be t r i gger ed.   Rat her ,  i t  

depends on t he l anguage of  t he pol i c i es.   

¶59 Wi sconsi n case l aw i nst r uct s t hat  t he l anguage of  t he 

pol i cy shoul d be our  i ni t i al  f ocus.   Af t er  f ocusi ng on t he 

pol i cy l anguage,  we t ur n t o exami ne Wi sconsi n cases t hat  have 

hel d t hat  an excess i nsur er ' s dut y t o def end may be t r i gger ed 

pr i or  t o t he exhaust i on of  t he pr i mar y pol i cy.  

A.  Pol i cy Language 

¶60 As st at ed above,  t he London Mar ket  pol i cy i ncor por at es 

t he pr ovi s i ons of  t he Tr avel er s pol i c i es unl ess ot her wi se 

pr ovi ded.   The Tr avel er s pol i c i es expl ai n when Tr avel er s '  dut i es 

t o i ndemni f y and t o def end end——upon exhaust i on of  Tr avel er s '  

l i mi t s of  l i abi l i t y :  

[ Tr avel er s]  shal l  not  be obl i gat ed t o pay any cl ai m or  
j udgment  or  t o def end any sui t  f i l ed af t er  t he 
appl i cabl e l i mi t  of  t he company' s l i abi l i t y  has been 
exhaust ed by payment s of  j udgment s or  set t l ement s.  

¶61 Accor di ng t o t he f ol l ow f or m pr ovi s i on,  London 

Mar ket ' s dut y t o def end woul d al so be t er mi nat ed upon t he 

exhaust i on of  i t s  l i mi t s of  l i abi l i t y .   Al t hough t he above 

l anguage det er mi nes when Tr avel er s and London Mar ket ' s dut i es t o 

i ndemni f y and def end end,  t hi s l anguage i s s i l ent  r egar di ng t he 

quest i on of  when t he dut y t o def end begi ns.   
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B.  Ot her  I nsur ance Pr ovi s i on 

¶62 However ,  a separ at e pr ovi s i on i n t he Tr avel er s 

pol i c i es,  t he " ot her  i nsur ance"  pr ovi s i on,  sheds l i ght  on t he 

i nqui r y.   Thi s pr ovi s i on expl ai ns t hat  i f  anot her  i nsur er  deni es 

pr i mar y l i abi l i t y ,  Tr avel er s wi l l  r espond as t hough t he ot her  

i nsur ance wer e not  avai l abl e. 13  I t  pr ovi des:  

[ I ] f  t he i nsur er  af f or di ng ot her  i nsur ance t o t he 
named i nsur ed deni es pr i mar y l i abi l i t y  under  i t s 
pol i cy,  [ Tr avel er s]  wi l l  r espond under  t hi s pol i cy as 
t hough such ot her  i nsur ance wer e not  avai l abl e.    

( Emphasi s added. )   A r easonabl e per son i n t he posi t i on of  t he 

i nsur ed woul d i nt er pr et  t hi s pr ovi s i on as pr omi si ng t hat ,  wher e 

t he excess i nsur er  has a cont r act ual  dut y t o def end,  i t  wi l l  

                                                 
13 London Mar ket ' s pol i cy al so has an ot her  i nsur ance 

pr ovi s i on.   However ,  i t  does not  addr ess how London Mar ket  wi l l  
r espond when t he under l y i ng i nsur ance i s not  " avai l abl e"  because 
t he under l y i ng i nsur er  deni es l i abi l i t y  and r ef uses t o def end.   
I t  st at es as f ol l ows:   

I f  ot her  val i d and col l ect i bl e i nsur ance wi t h any 
ot her  I nsur er  i s avai l abl e t o [ Johnson Cont r ol s]  
cover i ng a l oss al so cover ed by t hi s Pol i cy,  ot her  
t han i nsur ance t hat  i s speci f i cal l y st at ed t o be i n 
excess of  t hi s Pol i cy,  t he i nsur ance af f or ded by t hi s 
Pol i cy shal l  be i n excess of  and shal l  not  cont r i but e 
wi t h such ot her  i nsur ance.    

Thi s pr ovi s i on expl ai ns t hat  London Mar ket ' s pol i cy i s 
excess over  " ot her  val i d and col l ect i bl e i nsur ance"  t hat  i s  
" avai l abl e"  t o Johnson Cont r ol s.   Ther e i s no conf l i c t  bet ween 
London Mar ket ' s ot her  i nsur ance pr ovi s i on and Tr avel er ' s pr omi se 
t o " r espond under  t hi s pol i cy as t hough such ot her  i nsur ance 
wer e not  avai l abl e. "  
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st ep i n and pr ovi de a def ense i n t he event  t hat  t he pr i mar y 

i nsur er  r ef uses t o do so. 14  

¶63 Under  t he f ol l ow f or m pr ovi s i on,  t he l anguage of  t he 

" ot her  i nsur ance"  pr ovi s i on i s  i ncor por at ed i nt o t he London 

Mar ket  pol i cy " unl ess ot her wi se pr ovi ded her ei n. "   Thus,  London 

Mar ket  woul d be r equi r ed t o " r espond under  [ i t s ]  pol i cy as 

t hough such ot her  i nsur ance wer e not  avai l abl e"  i n t he event  

t hat  t he under l y i ng i nsur er  " deni es pr i mar y l i abi l i t y  under  i t s 

pol i cy" ——unl ess t he London Mar ket  pol i cy ot her wi se pr ovi des.  

¶64 We exami ne next  whet her  t he London Mar ket  pol i cy does 

i ndeed ot her wi se pr ovi de.   Our  f ocus i s di r ect ed t o t he meani ng 

of  t he wor d " l i abi l i t y . "  

C.  I nt er pr et i ng t he Ter m " Li abi l i t y"  

¶65 London Mar ket  asser t s t hat  under  t he l i mi t s of  

l i abi l i t y  pr ovi s i on i n i t s pol i cy,  i t s  dut y t o def end di d not  

                                                 
14 Tr avel er s '  ot her  i nsur ance pr ovi s i on al so expl ai ns t hat ,  

i n t he event  of  t he pr i mar y i nsur er ' s r ef usal  t o def end and 
Tr avel er s r espondi ng as t hough t he pr i mar y pol i cy wer e not  
avai l abl e,  Tr avel er s woul d be subr ogat ed t o t he r i ght s of  t he 
i nsur ed agai nst  i t s  pr i mar y i nsur er :  " Ther eaf t er ,  [ Tr avel er s]  
shal l  be subr ogat ed t o al l  r i ght s of  t he i nsur ed t o such ot her  
i nsur ance and t he i nsur ed shal l  do al l  t hi ngs necessar y t o 
enf or ce such r i ght s. "   Thi s pol i cy l anguage appear s t o r ecogni ze 
t hat  al t hough Tr avel er s woul d pr ovi de a def ense,  t he i nsur ed 
mi ght  have a br each of  cont r act  or  bad f ai t h c l ai m agai nst  i t s  
pr i mar y i nsur er .   I f  so,  Tr avel er s coul d be subr ogat ed t o t hose 
cl ai ms.    

The Tr avel er s pol i c i es go on t o expl ai n t hat  " [ i ] n t he 
event  of  any payment  under  t hi s pol i cy,  [ Tr avel er s]  shal l  be 
subr ogat ed t o al l  t he i nsur ed' s r i ght s of  r ecover y 
t her ef or  .  .  .  and t he i nsur ed shal l  execut e and del i ver  
i nst r ument s and paper s and do what ever  el se i s necessar y t o 
secur e such r i ght s. "  
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" at t ach"  unt i l  t he l i mi t s of  t he under l y i ng Tr avel er s pol i c i es 

wer e exhaust ed.   The l i mi t s of  l i abi l i t y  pr ovi s i on st at es t hat  

" l i abi l i t y  shal l  at t ach"  t o London Mar ket  onl y  af t er  Tr avel er s  

has pai d or  has been hel d l i abl e t o pay i t s l i mi t s:   

I t  i s  expr essl y agr eed t hat  l i abi l i t y  shal l  at t ach t o 
t he Under wr i t er s onl y af t er  t he Under l y i ng Umbr el l a 
I nsur er s have pai d or  have been hel d l i abl e t o pay t he 
f ul l  amount  of  t hei r  r espect i ve net  l oss l i abi l i t y [ . ]  

¶66 The l i mi t s of  l i abi l i t y  pr ovi s i on di scusses when 

London Mar ket ' s " l i abi l i t y"  begi ns——af t er  Tr avel er ' s has pai d or  

has been hel d l i abl e t o pay t he f ul l  amount  of  i t s  net  l oss 

l i abi l i t y .   However ,  i t  does not  expr essl y st at e when t he dut y 

t o def end begi ns.   I n i sol at i on,  i t  i s  uncl ear  whet her  t he t er m 

" l i abi l i t y"  encompasses t he dut y t o def end.  

¶67 Al t hough t he London Mar ket  pol i cy pr ovi des t hat  

" l i abi l i t y"  does not  at t ach unt i l  t he under l y i ng pol i c i es have 

been exhaust ed,  i t  does not  def i ne t he t er m " l i abi l i t y . "   An 

exami nat i on of  t he t er m " l i abi l i t y"  as i t  i s  used i n t he cont ext  

of  t he London Mar ket  pol i cy i ndi cat es,  however ,  t hat  " l i abi l i t y"  

r ef er s t o i ndemni f i cat i on f or  i nj ur i es or  pr oper t y f or  whi ch 

Johnson Cont r ol s i s hel d l i abl e.   I t  does not  r ef er  t o t he dut y 

t o def end.    

¶68 For  i nst ance,  London Mar ket ' s cover age sect i on 

pr ovi des t hat  i t  pr omi ses " t o i ndemni f y t he Assur ed f or  al l  sums 

f or  whi ch t he Assur ed shal l  be obl i gat ed t o pay by r eason of  t he 

l i abi l i t y"  f or  damages on account  of  per sonal  i nj ur i es,  pr oper t y  

damage,  or  adver t i s i ng l i abi l i t y .   I n t hi s cont ext ,  l i abi l i t y  i s 

synonymous wi t h i ndemni f i cat i on.   
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¶69 The t er m " l i abi l i t y"  appear s t o be used 

i nt er changeabl y wi t h " i ndemni f i cat i on"  i n ot her  pl aces 

t hr oughout  London Mar ket ' s pol i cy.   The " non cumul at i on of  

l i abi l i t y"  pr ovi s i on equat es l i abi l i t y  wi t h payment  f or  per sonal  

i nj ur y or  pr oper t y damage:  

[ I ] n t he event  t hat  per sonal  i nj ur y or  pr oper t y  damage 
ar i s i ng out  of  an occur r ence cover ed her eunder  i s 
cont i nui ng at  t he t i me of  t he t er mi nat i on of  t hi s 
Pol i cy [ London Mar ket ]  wi l l  cont i nue t o pr ot ect  t he 
Assur ed f or  l i abi l i t y  i n r espect  of  such per sonal  
i nj ur y or  pr oper t y damage wi t hout  payment  of  
addi t i onal  pr emi um.  

Fur t her ,  i t s  " not i ce of  occur r ence"  pr ovi s i on di scusses i nj ur i es 

and damage f or  whi ch t he i nsur ed wi l l  be hel d l i abl e:  

Whenever  t he Assur ed has i nf or mat i on f r om whi ch t hey 
may r easonabl y concl ude t hat  an occur r ence cover ed 
her eunder  i nvol ves i nj ur i es or  damage whi ch,  i n t he 
event  t hat  t he Assur ed shal l  be hel d l i abl e,  i s  l i kel y 
t o i nvol ve t hi s Pol i cy,  not i ce shal l  be sent  .  .  .  .    

¶70 I t  t her ef or e appear s t hat  t he exhaust i on pr ovi s i on' s 

di scussi on of  when " l i abi l i t y"  at t aches means t hat  London Mar ket  

wi l l  not  i ndemni f y Johnson Cont r ol s f or  i nj ur y or  pr oper t y  

damage unt i l  t he i ndemni f i cat i on l i mi t s of  t he under l y i ng 

pol i c i es have been exhaust ed.   However ,  def ense and 

i ndemni f i cat i on ar e separ at e dut i es.   Radke,  217 Wi s.  2d at  44.   

Even i f  London Mar ket ' s dut y t o i ndemni f y does not  at t ach unt i l  

exhaust i on of  t he under l y i ng pol i c i es,  t hat  does not  mean t hat  
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i t s dut y t o def end r equi r es exhaust i on t o at t ach. 15  An i nsur er  

can have a dut y t o def end even under  c i r cumst ances when t her e 

wi l l  ul t i mat el y be no i ndemni f i cat i on under  t he pol i cy.   See i d.  

¶71 London Mar ket  makes one addi t i onal  ar gument  i n suppor t  

of  i t s  asser t i on t hat  i t s dut y  t o def end was not  t r i gger ed unt i l  

exhaust i on of  t he Tr avel er s pol i c i es.   I t  shi f t s  f r om exami ni ng 

t he l anguage of  i t s  own pol i cy t o f ocusi ng on t he l anguage of  

t he Tr avel er s pol i c i es.   I t  poi nt s t o t he par agr aph i n t he 

Tr avel er s pol i c i es t hat  i mposes bot h t he dut y t o i ndemni f y and 

t he dut y t o def end and expl ai ns t hat  t he f i r st  wor d i n t hat  

par agr aph i s " l i abi l i t y" :     

Li abi l i t y .   The company wi l l  pay on behal f  of  t he 
i nsur ed al l  sums whi ch t he i nsur ed shal l  become 
l egal l y obl i gat ed t o pay as damages .  .  .  ,  and t he 
company shal l  have t he r i ght  and dut y t o def end any 
sui t  agai nst  t he i nsur ed seeki ng damages on account  of  
such i nj ur y or  damage[ . ]  

¶72 Thus,  London Mar ket  cont ends,  t he t er m " l i abi l i t y"  

encompasses bot h def ense and i ndemni f i cat i on obl i gat i ons.   At  

or al  ar gument ,  counsel  f or  London Mar ket  expl ai ned:   " [ I ] f  t he 

t er m ' l i abi l i t y '  i s  dependent  upon what  t he Tr avel er s pol i cy 

says,  i t  i s  c l ear  t hat  Tr avel er s consi der s bot h t he dut y t o 

def end and t he dut y t o i ndemni f y as par t  of  

l i abi l i t y .  .  .  .  Under  t hat  anal ysi s,  .  .  .  t hen t he dut y t o 

                                                 
15 See Gen.  Acci dent  I ns.  Co.  Am.  v.  Saf et y Nat .  Cas.  Cor p. ,  

825 F.  Supp.  705,  709 ( E. D.  Penn.  1993)  ( i nt er pr et i ng a near l y 
i dent i cal  exhaust i on pr ovi s i on about  when " l i abi l i t y  shal l  
at t ach"  and concl udi ng t hat  " [ i ] t  says not hi ng .  .  .  about  t he 
nat ur e of  [ t he excess i nsur er ' s]  dut y t o def end. " ) .   
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def end and t he dut y t o i ndemni f y cannot  at t ach unt i l  such t i me 

as t her e i s exhaust i on. "    

¶73 London Mar ket ' s ar gument  r est s on an i nf i r m 

f oundat i on.   I n exami ni ng t he l anguage of  t he Tr avel er s 

pol i c i es,  i t  i s f ar  f r om " cl ear  t hat  Tr avel er s consi der s bot h 

t he dut y t o def end and t he dut y t o i ndemni f y as par t  of  

l i abi l i t y . "   The t er m " l i abi l i t y"  i s  not  set  f or t h i n t he 

def i ni t i on sect i on of  t he Tr avel er s pol i c i es.   Al t hough not  

speci f i cal l y def i ned,  i t  appear s i n many pl aces t hr oughout  t he 

pol i c i es.   I n most  pl aces,  t he t er m " l i abi l i t y"  i s  used t o r ef er  

t o t he obl i gat i on t o i ndemni f y,  and def ense i s t r eat ed as a 

separ at e obl i gat i on. 16   

¶74 Gi ven a l ack of  def i ni t i on and t he di spar at e use of  

t he t er m " l i abi l i t y"  i n t he Tr avel er s pol i c i es,  i t  i s  not  at  al l  

c l ear  t hat  t he Tr avel er s pol i c i es i nt end t hat  " l i abi l i t y"  

                                                 
16 For  i nst ance,  t he suppl ement al  payment s sect i on t r eat s 

cost s f or  i ndemni f i cat i on separ at el y f r om def ense cost s.   I t  
pr ovi des t hat  t he company wi l l  pay,  " i n addi t i on t o t he 
appl i cabl e l i mi t  of  l i abi l i t y  .  .  .  al l  expenses i ncur r ed by t he 
company,  and al l  cost s t axed agai nst  t he i nsur ed i n any sui t  
def ended by t he company. "   Fur t her ,  Tr avel er s '  l i mi t s of  
l i abi l i t y  sect i on di scusses cost s i ncur r ed f or  bodi l y i nj ur y and 
pr oper t y damage——not  t hose cost s i ncur r ed i n def endi ng:  " The 
l i mi t s of  l i abi l i t y  .  .  .  i s  t he combi ned t ot al  l i mi t  of  t he 
company' s l i abi l i t y  f or  al l  damages,  i ncl udi ng damages f or  car e 
and l oss of  ser vi ces,  because of  bodi l y i nj ur y and pr oper t y 
damage .  .  .  . "    

We r ecogni ze t hat  Tr avel er s '  Li mi t s of  Li abi l i t y  sect i on i s  
suppl ant ed by London Mar ket ' s Li mi t s of  Li abi l i t y  sect i on under  
t he expr ess t er ms of  t he f ol l ow f or m pr ovi s i on.   We di scuss i t  
her e onl y as an exampl e of  how t he t er m " l i abi l i t y"  i s  used 
t hr oughout  t he pol i c i es.  
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be def i ned t o i ncl ude t he dut y t o def end.   Even i f  i t  wer e 

c l ear ,  however ,  such usage woul d conf l i c t  wi t h t he usage of  t he 

t er m " l i abi l i t y"  i n London Mar ket ' s own pol i cy.   Ther e,  t he t er m 

" l i abi l i t y"  i s  consi st ent l y used t o mean i ndemni f i cat i on.   As we 

pr evi ousl y expl ai ned,  i f  t her e i s a conf l i c t  bet ween t he London 

Mar ket  pol i cy and t he Tr avel er s pol i c i es,  t he t er ms of  t he 

London Mar ket  pol i cy cont r ol .   See supr a,  ¶¶44- 46 & n. 10.  

¶75 We concl ude t hat  al t hough London Mar ket ' s dut y t o 

i ndemni f y i s condi t i oned upon exhaust i on of  t he under l y i ng 

Tr avel er s pol i c i es,  i t s  dut y t o def end i s not  so condi t i oned.   

Rat her ,  under  t he " ot her  i nsur ance"  pr ovi s i on,  London Mar ket  was 

r equi r ed t o " r espond under  [ i t s ]  pol i cy as t hough such ot her  

i nsur ance wer e not  avai l abl e"  because Tr avel er s " deni e[ d]  

pr i mar y l i abi l i t y  under  i t s pol i cy. "   Thus,  London Mar ket  was 

r equi r ed t o assume t he def ense.   

D.  Suppor t i ve Case Law 

¶76 Cont r ar y t o t he asser t i on of  London Mar ket ,  t hi s 

concl usi on does not  f l y  i n t he f ace of  an over ar chi ng r ul e of  

l aw r equi r i ng exhaust i on of  al l  pr i mar y pol i c i es bef or e t he dut y 

t o def end can be t r i gger ed.   Qui t e t he cont r ar y.   Wi sconsi n case 

l aw r ecogni zes t hat  an excess i nsur er ' s dut y t o def end may under  

cer t ai n c i r cumst ances be t r i gger ed pr i or  t o t he exhaust i on of  

t he pr i mar y pol i cy.    

¶77 I n Tei gen v.  Jel co Wi s. ,  I nc. ,  124 Wi s.  2d 1,  367 

N. W. 2d 806 ( 1985) ,  f or  exampl e,  t hi s cour t  appr oved a set t l ement  

agr eement  bet ween a pr i mar y i nsur er  and t he pl ai nt i f f  who 

br ought  sui t  agai nst  t he i nsur ed.   The set t l ement  agr eement  was 
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f or  l ess t han t he l i mi t s of  t he pr i mar y pol i cy.   I t  r el eased al l  

c l ai ms agai nst  t he pr i mar y and t he i nsur ed,  but  i t  l ef t  t he 

excess car r i er  pot ent i al l y  l i abl e. 17  Al t hough t he excess i nsur er  

ar gued t hat  t he pr i mar y wr ongf ul l y at t empt ed t o avoi d i t s 

r esponsi bi l i t y  t o def end t he sui t  unt i l  i t  f ul l y  pai d i t s pol i cy 

l i mi t s,  t he cour t  r ej ect ed t hat  ar gument .   I d.  at  9- 10.   Thus,  

i t  concl uded t hat  t he excess car r i er  was r equi r ed t o def end t he 

sui t ,  r egar dl ess of  t he f act  t hat  t he under l y i ng pr i mar y pol i cy  

had not  been f ul l y exhaust ed.    

¶78 Tei gen i s not  al one.   I n Amer i can Mot or i st s I nsur ance 

Co.  v.  Tr ane Co. ,  544 F.  Supp.  669,  692 ( W. D.  Wi s.  1982) ,  

Amer i can Mot or i st s '  excess pol i cy pr omi sed t o def end agai nst  

sui t s f or  l osses cover ed by t he Amer i can Mot or i st s pol i cy but  

not  cover ed by t he under l y i ng pol i cy.   I d.  at  692.   The f eder al  

di st r i ct  cour t  appl i ed Wi sconsi n l aw t o t he pol i cy and concl uded 

t hat  t he excess i nsur er  wi t h a cont r act ual  dut y t o def end was 

r equi r ed t o do so i n t he event  t hat  t he pr i mar y i nsur er  r ef used 

t o def end: 18 

                                                 
17 I mpor t ant l y,  t he set t l ement  agr eement  pr ovi ded t he excess 

car r i er  woul d not  be r esponsi bl e f or  payi ng any damages bel ow 
t he pr i mar y ' s l i mi t s of  l i abi l i t y ,  $500, 000.   Thus,  t he excess 
i nsur er  coul d onl y be hel d l i abl e f or  damages exceedi ng 
$500, 000,  and coul d not  be hel d l i abl e f or  t he di f f er ence 
bet ween t he pr i mar y ' s $500, 000 l i mi t  of  l i abi l i t y  and t he amount  
of  set t l ement ,  $390, 000.      

18 Ther e,  t he i nsur ed t ender ed t he def ense t o al l  f our  
l ayer s of  i nsur er s.   The compl ai nt  al l eged f act s suf f i c i ent  t o 
i mpose on t he pr i mar y i nsur er  a dut y t o def end.   Am.  Mot or i st s  
I ns.  Co. ,  544 F.  Supp.  at  685.   Never t hel ess t he pr i mar y i nsur er  
deni ed cover age and r ef used t o def end agai nst  t he l awsui t .  



No.  2007AP1868   

 

32 
 

I f  t he under l y i ng i nsur er  has r ef used t o def end,  
asser t i ng t hat  t her e i s no cover age under  t he 
subst ant i ve pr ovi s i ons of  t he under l y i ng pol i cy,  t he 
excess i nsur er  wi l l  have a dut y t o def end,  pr ovi ded 
t her e i s cover age under  t he excess pol i cy and t he 
cl ai m f al l s wi t hi n t he pol i cy  l i mi t s of  t he excess 
i nsur er .   

I d.   Addi t i onal l y,  t he cour t  concl uded t hat  a compl ai nt  whi ch 

al l eges damages i n excess of  t he l i mi t s of  t he under l y i ng pol i cy 

t r i gger s an excess i nsur er ' s dut y t o def end,  even i f  t he 

under l y i ng i nsur er  under t akes t he def ense as wel l .   I d.     

¶79 El even year s l at er ,  t he Wi sconsi n cour t  of  appeal s 

r evi s i t ed t he hol di ngs of  Amer i can Mot or i st s.   I n Azco Hennes 

Sanco,  Lt d.  v.  Wi sconsi n I nsur ance Secur i t y Fund,  177 

Wi s.  2d 563,  502 N. W. 2d 887 ( Ct .  App.  1993) ,  a sui t  was f i l ed 

agai nst  t he i nsur ed,  Azco,  seeki ng damages i n excess of  t he 

l i mi t s on Azco' s pr i mar y i nsur ance pol i cy.   Azco' s pr i mar y 

i nsur er  def ended agai nst  t he l awsui t .   Addi t i onal l y,  Azco al so 

hi r ed a second at t or ney who was i nst r ument al  i n ensur i ng t hat  

t he case set t l ed wi t hi n t he pr i mar y pol i cy l i mi t s.   Azco t hen 

sent  t he bi l l s  f or  t he second at t or ney t o i t s excess i nsur er ,  

asser t i ng t hat  i t  was r equi r ed t o pay t hem under  Amer i can 

Mot or i st s. 19  The excess i nsur er  r ef used,  asser t i ng t hat  i t s dut y  

t o def end had not  been t r i gger ed even t hough t he compl ai nt  

agai nst  Azco al l eged damages i n excess of  t he pr i mar y pol i cy ' s 

l i mi t s.    

                                                 
19 The excess pol i cy st at ed t hat  i t  woul d def end t he i nsur ed 

agai nst  any sui t  r egar di ng " occur r ences cover ed under  t hi s 
pol i cy,  but  not  cover ed under  t he under l y i ng i nsur ance. "  Azco 
Hennes- Sanco,  Lt d.  v.  Wi sconsi n I ns.  Sec.  Fund,  177 Wi s.  2d 563,  
566,  502 N. W. 2d 887 ( Ct .  App.  1993) .  
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¶80 The cour t  of  appeal s not ed t hat  i t  was not  bound t o 

f ol l ow a f eder al  di st r i ct  cour t ' s  opi ni on on Wi sconsi n l aw.   I d.  

at  568.   I t  r ej ect ed t he concl usi on i n Amer i can Mot or i st s t hat  

al l eged damages i n excess of  t he pr i mar y pol i cy' s l i mi t s wer e 

suf f i c i ent  t o t r i gger  an excess i nsur er ' s dut y t o def end.   I d.    

¶81 However ,  i t  di d not  di st ur b t he ot her  concl usi on i n 

Amer i can Mot or i st s——t hat  an excess i nsur er  wi t h a cont r act ual  

dut y t o def end mi ght  be obl i gat ed t o assume t he def ense i f  t he 

pr i mar y i nsur er  r ef used t o do so.   The Azco cour t  st at ed t hat  

t he Amer i can Mot or i st s case " i s di st i ngui shabl e on i t s f act s.   

I n Amer i can Mot or i st s t he pr i mar y i nsur er  r ef used t o def end,  

wher eas i n t hi s case Azco' s pr i mar y i nsur er  under t ook i t s 

def ense i n t he act i on. "   I d.   

¶82 Amer i can Mot or i s t s was al so c i t ed i n a r ecent  deci s i on 

of  t he Wi sconsi n cour t  of  appeal s,  Sout heast  Wi sconsi n 

Pr of essi onal  Basebal l  Par k Di st r i ct  v.  Mi t zubi shi  Heavy 

I ndust r i es Amer i ca,  2007 WI  App 185,  304 Wi s.  2d 637,  738 

N. W. 2d 87.   I n t hat  case,  t he pr i mar y i nsur er  r ef used t o def end 

despi t e t he c i r cui t  cour t  or der i ng i t  t o def end on t hr ee 

separ at e occasi ons.   I d. ,  ¶13.   As a r esul t ,  an excess car r i er  

pr ovi ded a def ense.   I d. ,  ¶8.    

¶83 I n a f oot not e,  t he cour t  of  appeal s c i t ed Amer i can 

Mot or i st s and expl ai ned:  " I f  t he under l y i ng i nsur er  has r ef used 

t o def end,  asser t i ng t hat  t her e i s no cover age under  t he 

subst ant i ve pr ov i s i ons of  t he under l y i ng pol i cy,  t he excess 

i nsur er  wi l l  have a dut y t o def end,  pr ovi ded t her e i s cover age 

under  t he excess pol i cy and t he cl ai m f al l s wi t hi n t he pol i cy 
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l i mi t s of  t he excess i nsur er . "   I d. ,  ¶8,  n. 4.   Gi ven t hat  t he 

pr i mar y had br eached i t s pr i mar y dut y t o def end,  however ,  t he 

cour t  r equi r ed i t  t o r ei mbur se t he excess i nsur er  f or  t he 

def ense cost s i t  i ncur r ed.   I d. ,  ¶¶61- 64.  

¶84 The Uni t ed St at es Cour t  of  Appeal s f or  t he Tent h 

Ci r cui t  al so r el i ed on Amer i can Mot or i st s when i t  addr essed a 

s i t uat i on st r i k i ngl y s i mi l ar  t o t he f act s of  t hi s case.   See 

Hocker  v.  New Hampshi r e I ns.  Co. ,  922 F. 2d 1476 ( 10t h Ci r .  

1991) .   Ther e,  an umbr el l a i nsur er  asser t ed t hat  i t s dut y t o 

def end was never  t r i gger ed because t he pr i mar y pol i cy l i mi t s had 

not  been exhaust ed.   I d.  at  1481.   The cour t  r ej ect ed t he 

ar gument ,  concl udi ng t hat  t he l anguage of  t he umbr el l a pol i cy 

pr omi sed t o def end sui t s " not  cover ed,  as war r ant ed"  and 

est abl i shed t hat  t he umbr el l a i nsur er  must  dr op down and def end 

upon t he pr i mar y i nsur er s '  wr ongf ul  r ef usal  t o do so.   I d.  at  

1482.    

¶85 The cour t  expl ai ned t hat  " as wr i t t en, "  t he umbr el l a 

pol i cy " expl i c i t l y  addr esses t he possi bi l i t y  t hat  t he pr i mar y 

i nsur er  wi l l  wr ongf ul l y deny cover age f or  occur r ences t hat  i t  

had war r ant ed woul d be cover ed by i t s pr i mar y pol i cy. "   I d.   I n 

t hose ci r cumst ances,  " [ t ] he excess car r i er  must  t hen dr op down 

and pr ovi de a def ense. "   I d.   The cour t  f ur t her  c l ar i f i ed t hat  

had t he umbr el l a i nsur er  f ul f i l l ed t hi s obl i gat i on,  i t  woul d be 

abl e t o mai nt ai n a subr ogat i on cl ai m agai nst  t he pr i mar y i nsur er  

t o r ecoup t he l egal  expenses i ncur r ed.   I d.  at  1483,  n. 6.  

¶86 Some cour t s appear  t o have r ecogni zed a gener al  r ul e 

t hat  an i nsur ed t hat  has pur chased l ayer s of  cover age——i ncl udi ng 
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l ayer s of  a cont r act ual  dut y t o def end——shoul d not  be l ef t  

wi t hout  a " pr ompt  and pr oper  def ense[ . ] "   New Hampshi r e I ndem.  

Co. ,  I nc.  v.  Budget  Rent - a- Car  Syst ems,  I nc. ,  64 P. 3d 1239 

( Wash.  2003) .   For  exampl e,  t he Washi ngt on Supr eme Cour t  st at ed:  

" [ I ] f  a pr i mar y i nsur er  f ai l s  t o assume t he def ense,  f or  any 

r eason,  t he secondar y i nsur er  whi ch has a dut y t o def end shoul d 

pr ovi de t he def ense[ . ] "   I d.  at  1243;  see al so Ander son,  supr a,  

§§ 11. 26,  11. 33;  Gr ossman v.  Am.  Fami l y Mut .  I ns.  Co. ,  461 

N. W. 2d 489 ( Mi nn.  App. ,  1990) .   We need not  and do not  adopt  a 

gener al  r ul e t o r esol ve t hi s case,  however ,  gi ven t hat  t he 

l anguage of  t he pol i c i es pr ovi des t hat  London Mar ket  was 

r equi r ed t o assume t he def ense. 20   

                                                 
20 The di ssent  mi scast s and i nf l at es t he scope of  our  

anal ysi s.   The f undament al  er r or  of  t he di ssent  i s i t s f ai l ur e 
t o r ecogni ze t hat  our  anal ysi s i s dr i ven by pol i cy l anguage——not  
gener al i zabl e concept s about  t he r ol e of  excess i nsur ance and 
t he dut i es of  excess i nsur er s.   Focusi ng on concept s r at her  t han 
pol i cy l anguage,  t he di ssent  makes a ser i es of  pr edi ct i ons about  
t he ef f ect  t hat  t hi s opi ni on wi l l  have on al l  excess i nsur ance 
pol i c i es,  r egar dl ess of  pol i cy l anguage.    

As a r esul t  of  t hi s er r or ,  t he di ssent  speaks i n br oad 
t er ms.   For  exampl e,  t he di ssent  f or ecast s t hat  " af t er  t oday,  
t he excess i nsur er  becomes a sur et y f or  t he per f or mance of  t he 
under l y i ng umbr el l a and t he pr i mar y i nsur er ' s obl i gat i ons[ . ] "   
Di ssent ,  ¶104.   " Even i f  an i nsur ance pol i cy .  .  .  f ai l s  t o 
ment i on even one wor d about  def endi ng,  t he maj or i t y opi ni on 
i mposes an unqual i f i ed obl i gat i on t o def end. "   I d. ,  ¶103.   
" [ T] he maj or i t y cr eat es an obl i gat i on f or  t he excess i nsur er  t o 
def end as soon as a pr i mar y i nsur er  f ai l s  t o f ol l ow t hr ough wi t h 
i t s obl i gat i on t o def end. "   I d. ,  ¶89.      

Our  deci s i on wi l l  have no such t r ansf or mat i ve ef f ect  on 
Wi sconsi n l aw because our  anal ysi s i s dr i ven by t he speci f i c  
pol i cy l anguage at  i ssue i n t hi s case.   A di f f er ent  r esul t  i s 
cont i ngent  upon di f f er ent  pol i cy l anguage.    
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VI  

¶87 I n sum,  based on t he l anguage of  t he pol i c i es,  we 

concl ude t hat  London Mar ket  had a dut y t o def end.   Al t hough i t s 

excess umbr el l a pol i cy does not  have a dut y t o def end pr ovi s i on,  

i t  does cont ai n a f ol l ow f or m pr ovi s i on t hat  i ncor por at es t he 

dut y t o def end f ound i n t he under l y i ng Tr avel er s pol i c i es.    

¶88 We f ur t her  det er mi ne t hat  i t s dut y t o def end was not  

condi t i oned upon exhaust i on of  t he under l y i ng Tr avel er s 

pol i c i es.   Rat her ,  under  t he t er ms of  t he " ot her  i nsur ance"  

pr ovi s i on,  London Mar ket ' s dut y t o def end was t r i gger ed when t he 

under l y i ng i nsur er  " deni e[ d]  pr i mar y l i abi l i t y  under  i t s 

pol i cy. "   Accor di ngl y,  we af f i r m t he ci r cui t  cour t  and r emand 

f or  f ur t her  pr oceedi ngs.      

By t he Cour t . —The or der  of  t he c i r cui t  cour t  i s  af f i r med,  

and t he cause i s r emanded.      
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¶89 ANNETTE KI NGSLAND ZI EGLER,  J.    ( di ssent i ng) .   I  

di ssent  because t he maj or i t y opi ni on cr eat es a dut y t o def end 

f or  London Mar ket  t hat  i s  not  f ound i n t he cont r act  of  

i nsur ance.   I n so doi ng,  t he maj or i t y under mi nes t he pl ai n 

l anguage of  t he London Mar ket  pol i cy,  whi ch pr omi ses onl y 

i ndemni f i cat i on.   The maj or i t y  conveni ent l y pi cks and chooses 

t er ms f r om anot her  company' s separ at e,  under l y i ng pol i cy i n 

or der  t o cr af t  a dut y t o def end.   Mor eover ,  even i f  one wer e t o 

assume,  ar guendo,  t hat  t he London Mar ket  pol i cy di d i ncor por at e 

a dut y t o def end f r om an under l y i ng pol i cy,  such a dut y coul d 

not  ar i se unt i l  al l  pr i mar y pol i c i es wer e exhaust ed.   Thi s i s  so 

because t he London Mar ket  pol i cy i s an excess pol i cy wher ei n 

London Mar ket ' s obl i gat i on i s condi t i oned upon t he exhaust i on of  

al l  under l y i ng pol i c i es.   By i gnor i ng t he cl ear  l anguage of  t he 

excess pol i cy,  t he maj or i t y cr eat es an obl i gat i on f or  t he excess 

i nsur er  t o def end as soon as a pr i mar y i nsur er  f ai l s  t o f ol l ow 

t hr ough wi t h i t s obl i gat i on t o def end.   Because t he maj or i t y 

opi ni on t r ansf or ms t he excess i nsur er  i nt o a pr i mar y i nsur er  by 

i mposi ng a dut y t o def end on t he excess i nsur er ,  i n 

cont r avent i on of  t he t er ms of  t he London Mar ket  i nsur ance 

pol i cy,  I  must  r espect f ul l y di ssent .  

A.  The maj or i t y deci s i on i s cont r ar y t o l ongst andi ng 
pr i nci pl es of  i nsur ance l aw 

¶90 Tr ue excess cover age " exi st s as a par t  of  l ayer ed 

cover age cr eat ed by speci f i c  desi gn and i s i nt ended t o come i nt o 

pl ay onl y when t he l i mi t s of  under l y i ng pr i mar y cover age ar e 

exhaust ed. "   14 Lee R.  Russ & Thomas F.  Segal l a,  Couch on 
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I nsur ance § 200: 39 ( 3d ed.  2007) .   As a gener al  r ul e,  an excess 

i nsur er  i s not  r equi r ed t o def end unt i l  t he pr i mar y i nsur er ' s 

pol i cy l i mi t s ar e exhaust ed,  even when t he cl ai m exceeds t he 

pr i mar y i nsur er ' s pol i cy l i mi t s or  when t he pr i mar y i nsur er  

r ef uses t o def end.   I d. ,  §§ 200: 41- 43.   Whi l e i nsur er s and 

i nsur eds ar e f r ee t o cont r act  ar ound t hese gener al  r ul es,  her e,  

t he par t i es di d not  do so.   

¶91 The maj or i t y weaves t oget her  separ at e and di st i nct  

pol i c i es f r om di f f er ent  i nsur er s t o r each a par t i cul ar  out come.   

I n t he same br eat h,  t he maj or i t y al so concl udes t hat  t he London 

Mar ket  pol i cy ' s l anguage i s ambi guous.   Essent i al l y ,  t he 

maj or i t y concl udes t hat  t he pol i cy i s ambi guous because i t  does 

not  speci f i cal l y pen ever y concei vabl e l i mi t at i on or  excl usi on.   

I n so doi ng,  t he maj or i t y ef f ect i vel y i mposes a r equi r ement  t hat  

i nsur ance pol i c i es l i s t  al l  possi bl e l i mi t at i ons and excl usi ons 

r egar dl ess of  r el evance t o avoi d ambi gui t y.   The maj or i t y f or  

t he f i r st  t i me concl udes t hat  s i l ence on an i ssue cr eat es 

ambi gui t y and,  t hus,  a dut y.  

¶92 The dut y t o def end i s separ at e f r om t he dut y t o 

i ndemni f y.   Nei t her  common l aw nor  st at ut e mandat es t hat  an 

i nsur er  al ways def end i t s i nsur ed.   Novak v.  Am.  Fami l y Mut .  

I ns.  Co. ,  183 Wi s.  2d 133,  137,  515 N. W. 2d 504 ( Ct .  App.  1994) ;  

14 Russ & Segal l a,  supr a,  § 200: 5 ( " An i nsur er  does not  have a 

dut y t o def end i f  t her e i s no cont r act ual  obl i gat i on t o 

def end. " ) .   The maj or i t y deci s i on upset s t hese l ongst andi ng 

pr i nci pl es and cr eat es new cont r act ual  obl i gat i ons t hat  have 

never  bef or e been r equi r ed or  r ecogni zed.  
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B.  The London Mar ket  pol i cy does not   
pr ovi de a dut y t o def end 

¶93 The London Mar ket  pol i cy i s a pol i cy of  

i ndemni f i cat i on and does not  pr ovi de a dut y t o def end i t s 

i nsur ed,  Johnson Cont r ol s.   Absent  an expr ess pr omi se t o def end,  

no r easonabl e i nsur ed woul d expect  an excess i nsur ance pol i cy t o 

pr ovi de a dut y t o def end,  especi al l y i n l i ght  of  t he gener al  

r ul e t hat  excess pol i c i es do not  i ncl ude a dut y t o def end.   To 

t he cont r ar y,  wi t h r espect  t o pr i mar y i nsur ance pol i c i es,  t he 

st andar d i ndust r y pr act i ce i s t o pr ovi de a def ense al ong wi t h 

i ndemni f i cat i on.   Compar e Gr oss v.  Ll oyd' s of  London I ns.  Co. ,  

121 Wi s.  2d 78,  84,  358 N. W. 2d 266 ( 1984)  ( not i ng t hat  pr i mar y 

i nsur ance pol i c i es " i mpose t wo dut i es on t he i nsur er  wi t h 

r espect  t o t he i nsur ed—t he dut y t o i ndemni f y and t he dut y t o 

def end" )  wi t h 2 Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law 

§§ 11. 16- . 18 ( 5t h ed.  2004)  ( not i ng t hat  speci f i c  excess 

i nsur ance and t r ue excess i nsur ance gener al l y do not  cont ai n a 

dut y t o def end) .   Her e,  cons i st ent  wi t h i ndust r y pr act i ce,  

London Mar ket ' s pol i cy i s an excess pol i cy t hat  does not  pr ovi de 

a dut y t o def end.    

¶94 The maj or i t y cannot  f i nd a dut y t o def end wi t hi n t he 

t er ms of  t he London Mar ket  pol i cy i t sel f ;  t her ef or e,  i t  r esor t s 

t o i mpor t i ng t hat  dut y f r om t he Tr avel er s pol i cy by way of  t he 

London Mar ket  pol i cy ' s " f ol l ow f or m"  pr ovi s i on.   I n so doi ng,  

t he maj or i t y r ewr i t es t he i nsur ance pol i cy i n or der  t o i mpose on 

London Mar ket  a dut y f or  whi ch i t  di d not  cont r act ,  t hat  nei t her  

i t  nor  i t s i nsur ed cont empl at ed,  and f or  whi ch i t  was not  pai d.    
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¶95 The maj or i t y det er mi nes t hat  t he dut y t o def end was 

t r i gger ed,  not  upon t he exhaust i on of  t he under l y i ng pol i c i es,  

but  r at her ,  upon t he under l y i ng i nsur er ' s deni al  of  pr i mar y 

l i abi l i t y .   Maj or i t y op. ,  ¶¶4- 5.   The maj or i t y nonet hel ess 

acknowl edges t hat  " i t  i s  not  cer t ai n whet her  London Mar ket  

i nt ended t o pr ov i de a dut y t o def end when i t  dr af t ed t he pol i cy"  

but  never t hel ess concl udes t hat  t he pr oper ,  and onl y,  i nqui r y i s 

not  what  t he pol i cy says,  but  r at her ,  how t he pol i cy l anguage 

coul d be under st ood by t he i nsur ed.   Maj or i t y op. ,  ¶42.   Because 

" [ a] n i nsur ance pol i cy i s const r ued t o gi ve ef f ect  t o t he i nt ent  

of  t he par t i es as expr essed i n t he l anguage of  t he pol i cy, "   

Fol kman v.  Quamme,  2003 WI  116,  ¶12,  264 Wi s.  2d 617,  665 

N. W. 2d 857,  I  t ur n t o t he pol i cy l anguage at  i ssue.    

¶96 The per t i nent  par t s of  t he London Mar ket  pol i cy ' s 

i nsur i ng agr eement  ar e as f ol l ows:  

I NSURI NG AGREEMENTS 

1.  COVERAGE 

[ London Mar ket ]  her eby agr ee[ s] ,  subj ect  t o t he 
l i mi t at i ons,  t er ms and condi t i ons her ei naf t er  
ment i oned,  t o i ndemni f y [ Johnson Cont r ol s]  f or  al l  
sums,  whi ch [ Johnson Cont r ol s]  shal l  be obl i gat ed t o 
pay .  .  .  .  

.  .  .  .  

CONDI TI ONS 

.  .  .  .  

2.  MAI NTENANCE OF UNDERLYI NG UMBRELLA I NSURANCE 

Thi s pol i cy i s  subj ect  t o t he same t er ms,  def i ni t i ons,  
excl usi ons and condi t i ons ( except  as r egar ds t he 
pr emi um,  t he amount  and Li mi t s  of  Li abi l i t y  and except  
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as ot her wi se pr ovi ded her ei n)  as ar e cont ai ned i n [ t he 
under l y i ng Tr avel er s pol i cy]  .  .  .  .  

( Emphasi s added. )   The par t  of  Tr avel er s pol i cy t hat  t he 

maj or i t y i ncor por at es i nt o London Mar ket ' s pol i cy i n or der  t o 

cr eat e a dut y t o def end,  r eads as f ol l ows:  

Li abi l i t y .   The company .  .  .  shal l  have t he r i ght  and 
dut y t o def end any sui t  agai nst  [ Johnson Cont r ol s]  
seeki ng damages on account  of  [ a cover ed 
i nci dent ] .  .  .  .  

( Emphasi s added. )   The maj or i t y must  cut  and past e t hat  dut y 

f r om t he Tr avel er s pol i cy t o t he London Mar ket  pol i cy i n or der  

t o f i nd a dut y t o def end.  

¶97 The pl ai n l anguage of  t he London Mar ket  pol i cy,  

however ,  shows t hat  no dut y t o def end i s i ncor por at ed because 

t he dut y t o def end does not  i n any way modi f y or  af f ect  t he dut y 

t o i ndemni f y. 1  Si mpl y st at ed,  t he London Mar ket  pol i cy:  ( 1)  

pr omi ses t o i ndemni f y i t s i nsur ed;  ( 2)  subj ect s t hat  pr omi se of  

i ndemni f i cat i on t o var i ous condi t i ons;  and ( 3)  poi nt s t o t he 

Tr avel er s pol i cy f or  addi t i onal  " t er ms,  def i ni t i ons,  excl usi ons 

and condi t i ons"  t o whi ch t he dut y t o i ndemni f y i s subj ect .   The 

                                                 
1 London Mar ket  under t ook " t o i ndemni f y [ Johnson Cont r ol s]  

f or  al l  sums whi ch [ Johnson Cont r ol s]  shal l  be obl i gat ed t o pay 
by r eason of  l i abi l i t y  [ ]  i mposed upon [ Johnson Cont r ol s]  by l aw 
.  .  .  f or  damages on account  of :  ( i )  Per sonal  I nj ur i es[ ; ]  ( i i )  
Pr oper t y Damage[ ; ]  ( i i i )  Adver t i s i ng Li abi l i t y  caused by or  
ar i s i ng out  of  each occur r ence .  .  .  . "   London Mar ket ' s own 
i nsur i ng l anguage set  f or t h t he ext ent  of  i t s  obl i gat i ons on t he 
pol i cy and whi l e i t  agr eed t o f ol l ow t he t er ms of  t he under l y i ng 
pol i c i es i t  di d so " except  as ot her wi se pr ovi ded her ei n. "   By 
t he maj or i t y i mposi ng a dut y t o def end on London Mar ket ,  i t  
f ai l s  t o gi ve ef f ect  t o t he cont r act ual  pr ov i s i ons of  t he 
pol i cy.   Her e,  t he excess pol i cy t er ms expl i c i t l y  pr ecl ude 
l i abi l i t y  unt i l  af t er  t he under l y i ng i nsur er s " have pai d or  have 
been hel d l i abl e t o pay t he f ul l  amount  of  t hei r  [ l i mi t s] . "    
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f ol l ow f or m pr ovi s i on,  however ,  does not  i ncor por at e t he ent i r e 

Tr avel er s pol i cy by r ef er ence.  

¶98 The maj or i t y opi ni on empl oys t he London Mar ket  

pol i cy ' s f ol l ow f or m pr ovi s i on t o i ncor por at e t he Tr avel er s 

pol i cy ' s obl i gat i on t o def end.   I nst ead of  det er mi ni ng t hat  t he 

f ol l ow f or m addr essed t he l evel  of  under l y i ng cover age and t he 

t ype of  c l ai ms t hat  wer e cover ed so t hat  t he London Mar ket  

pol i cy r emai ned t r ul y an excess umbr el l a pol i cy,  t he maj or i t y 

cr eat es a dut y t o def end.   I n so doi ng,  t he maj or i t y oper at es 

cont r ar y t o t he l anguage of  t he i nsur ance cont r act  and t he 

gener al  r ul e f or  excess l i abi l i t y  pol i c i es.   2 Ander son,  supr a,  

§ 11. 16.  

¶99 I nst ead of  acknowl edgi ng t hi s pl ai n r eadi ng of  London 

Mar ket ' s i nsur ance pol i cy,  t he maj or i t y s i dest eps t hi s poi nt  and 

i ncor por at es a por t i on of  t he Tr avel er s pol i cy ' s " ot her  

i nsur ance"  c l ause i nt o t he London Mar ket  pol i cy.   The maj or i t y 

c l ai ms t hat  under  t hi s c l ause " London Mar ket  woul d be r equi r ed 

t o ' r espond under  [ i t s ]  pol i cy as t hough such ot her  i nsur ance 

wer e not  avai l abl e'  i n t he event  t hat  t he under l y i ng i nsur er  

' deni es pr i mar y l i abi l i t y  under  i t s pol i cy ' ——unl ess t he London 

Mar ket  pol i cy ot her wi se pr ovi des. "   Maj or i t y op. ,  ¶63.    

¶100 I n or der  t o accompl i sh t hi s addi t i onal  r ewr i t i ng of  

t he cont r act ,  t he maj or i t y i gnor es t he " ot her  i nsur ance"  c l ause 

al r eady pr esent  i n t he London Mar ket  pol i cy.   The London Mar ket  

pol i cy ' s " ot her  i nsur ance"  c l ause expl i c i t l y  l i mi t s t he pol i cy 

t o excess cover age,  whi ch i s ant i t het i cal  t o dr oppi ng down t o 

pr ovi de a pr i mar y def ense.   See i nf r a Par t  C.   Ther ef or e,  t he 
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London Mar ket  pol i cy does pr ovi de t er ms ot her  t han t he " ot her  

i nsur ance"  c l ause i n t he Tr avel er s pol i cy.   As such,  t he 

Tr avel er s pol i cy ' s " ot her  i nsur ance"  c l ause cannot  be 

i ncor por at ed i nt o London Mar ket ' s pol i cy,  even under  t he 

maj or i t y ' s l ogi c. 2 

¶101 Par t i cul ar l y t r oubl esome her e i s t hat  t he pl ai nt i f f  

seeks t o r ecover  def ense cost s f or  an act i on commenced 25 year s 

ago.   Not wi t hst andi ng t hi s,  t he maj or i t y has chosen t o t r ansf or m 

an excess i nsur ance pol i cy i nt o a pr i mar y i nsur ance pol i cy.   

Under  t he maj or i t y ' s l ogi c,  when a pr i mar y i nsur er  f ai l s  t o 

def end,  even i f  t hi s occur s as soon as a l awsui t  i s  commenced,  

an excess i nsur er  must  pr ovi de a def ense t o t he i nsur ed.    

¶102 The maj or i t y al so concl udes t hat  any consi der at i on of  

t he cost  of  t he pr emi ums i s " not  hel pf ul "  i n r eachi ng i t s 

concl usi on and st at es t hat  " cont r act  i nt er pr et at i on shoul d be 

based on t he l anguage of  t he pol i cy r at her  t han a cour t ' s  

conj ect ur e about  ext r i nsi c i nf or mat i on. "   Maj or i t y op. ,  ¶¶54,  

52.   I n t hi s case,  t he r el at i vel y l ow cost  of  t he pr emi ums coul d 

at  l east  i nf or m some par t  of  t he anal ysi s as t o t he expect at i ons 

of  t he par t i es i n obt ai ni ng excess cover age,  especi al l y i n l i ght  

of  t he f act  t hat  t he dut y t o def end does not  appear  anywher e i n 

                                                 
2 The maj or i t y desi gns i t s def i ni t i on of  l i abi l i t y  by 

concl udi ng t hat  l i abi l i t y  i s  not  ot her wi se pr ovi ded i n t he 
London Mar ket  pol i cy.   As a r esul t ,  once agai n,  t he maj or i t y 
pi cks and chooses whi ch t er ms i n whi ch pol i cy meet  t he out come 
t hat  i t  desi r es.   
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t he London Mar ket  pol i cy. 3  See 2 Ander son,  supr a,  § 11. 16 ( " An 

i nsur er  t ypi cal l y char ges a l ower  pr emi um f or  speci f i c  or  

f ol l owi ng- f or m excess i nsur ance based on t he decr eased r i sk of  a 

j udgment  or  set t l ement  wi t hi n hi gher  l ayer s of  cover age,  as wel l  

as t he absence of  a dut y t o def end t he i nsur ed. " )  ( emphasi s 

added) .  

¶103 I n t he end,  t he consumer s of  excess i nsur ance pol i c i es 

wi l l  be t he ones who pay f or  t he maj or i t y ' s deci s i on.   No l onger  

wi l l  an excess i nsur ance car r i er  be abl e t o char ge onl y $20, 000 

f or  a $10 mi l l i on pol i cy of  i ndemni t y cover age as an excess 

pol i cy.   Under  t he hol di ng of  t he maj or i t y opi ni on,  a dut y t o 

def end can begi n at  t he i ncept i on of  t he l awsui t  because i t s 

hol di ng causes t he excess i nsur er  t o become t he pr i mar y i nsur er  

whenever  t he pr i mar y i nsur er  does not  per f or m.   Even i f  an 

i nsur ance pol i cy,  such as t he London Mar ket  pol i cy her e,  f ai l s  

t o ment i on even one wor d about  def endi ng,  t he maj or i t y opi ni on 

i mposes an unqual i f i ed obl i gat i on t o def end.   I t  mat t er s not ,  

accor di ng t o t he maj or i t y,  t hat  t he London Mar ket  i nsur ance 

pol i cy speci f i cal l y r equi r es t hat  t he under l y i ng i nsur ance 

r emai n i n f ul l  f or ce and ef f ect  bef or e any l i abi l i t y  may ar i se 

f or  London Mar ket .    

                                                 
3 Wi t h r espect  t o t he under l y i ng pol i cy,  Tr avel er s was pai d 

year l y pr emi ums of  $195, 000 and $273, 500 t o pr ovi de $7 mi l l i on 
of  umbr el l a cover age,  i ncl udi ng bot h i ndemni f i cat i on and 
def ense.   I n compar i son,  London Mar ket  was pai d a year l y pr emi um 
of  $20, 000 t o pr ovi de $10 mi l l i on of  cover age excess t o t he 
Tr avel er s pol i cy  f or  i ndemni f i cat i on.   The maj or i t y woul d have 
you bel i eve t hat  t he $20, 000 pr emi um compensat es London Mar ket  
f or  not  onl y t he $10 mi l l i on of  i ndemni f i cat i on,  but  al so f or  
pr ovi di ng a l egal  def ense agai nst  al l  c l ai ms f r om day one.   



No.   2007AP1868. akz 

 

9 
 

¶104 Thus,  af t er  t oday,  t he excess i nsur er  becomes a sur et y 

f or  t he per f or mance of  t he under l y i ng umbr el l a and t he pr i mar y 

i nsur er ' s obl i gat i ons,  even i f  t he pr i mar y i nsur er  has br eached 

i t s dut y t o def end.    

C.  Even assumi ng,  ar guendo,  t hat  a dut y t o def end exi st s,  
t he pol i cy f i r st  r equi r es exhaust i on of  t he pr i mar y pol i cy   

¶105 Even i f  one wer e t o concl ude t hat  t he London Mar ket  

pol i cy i ncor por at es a dut y t o def end f r om t he Tr avel er s pol i cy,  

I  must  di ssent  because t he London Mar ket  pol i cy i s an excess 

pol i cy t o t he Tr avel er s pol i cy and i s condi t i oned upon 

exhaust i on of  t he Tr avel er s pol i cy.   As pr evi ousl y st at ed,  an 

" ' excess i nsur er  i s not  obl i gat ed t o def end unt i l  t he pr i mar y 

[ pol i cy]  l i mi t s  ar e exhaust ed. ' "   Azco Hennes- Sanco,  Lt d.  v.  

Wi s.  I ns.  Sec.  Fund,  177 Wi s.  2d 563,  568,  502 N. W. 2d 887 ( Ct .  

App.  1993) ( c i t at i on omi t t ed) . 4  London Mar ket ' s pol i cy makes 

cl ear ,  i n at  l east  t wo pl aces t hat  any dut y i t  has t o Johnson 

                                                 
4 See al so 2 Ar nol d P.  Ander son,  Wi sconsi n I nsur ance Law 

§ 11. 14 ( 5t h ed.  2004)  ( " Excess or  secondar y i nsur ance cover age 
at t aches onl y af t er  a pr edet er mi ned amount  of  pr i mar y cover age 
i s exhaust ed. " ) ;  1 Al l en D.  Wi ndt ,  I nsur ance Cl ai ms & Di sput es 
§ 4. 11 ( 5t h ed.  2007)  ( " Most  cour t s have hel d t hat  an excess 
i nsur er  t hat  has a dut y t o def end i s not  obl i gat ed t o pr ovi de a 
def ense i f  t he pr i mar y i nsur er  i s so obl i gat ed. " ) ;  14 Lee R.  
Russ & Thomas F.  Segal l a,  Couch on I nsur ance § 200: 43 ( 3d ed.  
2007)  ( " As a gener al  r ul e,  a t r ue excess i nsur er ' s dut y t o 
def end i s not  aut omat i cal l y t r i gger ed when t he pr i mar y i nsur er  
deni es cover age. " ) .  
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Cont r ol s i s condi t i oned upon t he exhaust i on of  t he Tr avel er s  

pol i cy. 5   

¶106 The London Mar ket  pol i cy c l ear l y def i nes i t sel f  as an 

excess pol i cy.   The per t i nent  l anguage at  " Condi t i ons"  r eads as 

f ol l ows:  

5.  OTHER I NSURANCE 

I f  ot her  val i d and col l ect i bl e i nsur ance wi t h any 
ot her  I nsur er  i s avai l abl e t o [ Johnson Cont r ol s]  
cover i ng a l oss al so cover ed by t hi s Pol i cy,  ot her  
t han i nsur ance t hat  i s speci f i cal l y st at ed t o be i n 
excess of  t hi s Pol i cy,  t he i nsur ance af f or ded by t hi s 
Pol i cy shal l  be i n excess of  and shal l  not  cont r i but e 
wi t h such ot her  i nsur ance.  

( Emphasi s added. )   Thi s c l ause sol i di f i es London Mar ket ' s pl ace 

i n t he hi er ar chy of  i nsur ance pol i c i es——bel ow al l  pol i c i es t hat  

speci f i cal l y st at e t hey ar e i n excess t o London Mar ket ' s pol i cy  

and above al l  ot her  pol i c i es.  

¶107 Fur t her mor e,  t he London Mar ket  pol i cy at  " Excess 

Umbr el l a Li abi l i t y"  expr essl y condi t i ons i t s per f or mance on 

exhaust i on of  t he Tr avel er s pol i cy l i mi t s:  

2.  LI MI T OF LI ABI LI TY- UNDERLYI NG LI MI TS 

I t  i s  expr essl y agr eed t hat  l i abi l i t y  shal l  at t ach t o 
[ London Mar ket ]  onl y af t er  [ Tr avel er s]  ha[ s]  pai d or  

                                                 
5 The Tr avel er s pol i cy i s not  t he onl y pol i cy t hat  under l i es 

t he London Mar ket  pol i cy.   However ,  t he Tr avel er s pol i cy di d not  
condi t i on ei t her  i t s dut y t o def end or  i t s dut y t o i ndemni f y on 
t he exhaust i on of  pol i c i es t hat  under l i e t he Tr avel er s pol i cy,  
as t he London Mar ket  pol i cy di d.   I nst ead,  t he Tr avel er s pol i cy 
pr ovi ded t hat  Tr avel er s woul d " def end any sui t  agai nst  t he 
i nsur ed seeki ng damages on account  of  [ a cover ed]  i nj ur y"  and 
woul d shar e i ndemni f i cat i on cost s wi t h t he under l y i ng i nsur ance 
pol i c i es on one of  t wo pr o r at a bases,  dependi ng on t he l anguage 
i n t he ot her  i nsur ance cont r act .   For  s i mpl i c i t y ' s sake,  t hi s 
di ssent  t r eat s t he Tr avel er s pol i cy as i f  i t  wer e pr i mar y.  
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ha[ s]  been hel d l i abl e t o pay t he f ul l  amount  of  [ i t s ]  
r espect i ve ul t i mat e net  l oss l i abi l i t y  .  .  .  .  

" [ U] l t i mat e net  l oss"  i s t he $7 mi l l i on under l y i ng l i mi t s i n t he 

Tr avel er s pol i cy.  

¶108 Whi l e i t  i s  t r ue t hat  t he pol i cy i ssued by London 

Mar ket  i s a f ol l ow f or m i nsur ance pol i cy,  i t s  dut i es ar i se onl y 

af t er  l i abi l i t y  r eaches a cer t ai n " excess"  monet ar y l evel .   See 

Al l mer i ca Fi n.  Cor p.  v.  Cer t ai n Under wr i t er s at  Ll oyd' s,  London,  

871 N. E. 2d 418,  426 ( Mass.  2007)  ( " Fol l ow f or m l anguage t hus 

al l ows an i nsur ed t o have cover age f or  t he same set  of  pot ent i al  

l osses ( and wi t h t he same set  of  except i ons)  i n each l ayer  of  

t he i nsur ance pr ogr am.   The l anguage does not ,  however ,  bi nd t he 

var i ous i nsur er s t o a f or m of  j oi nt  l i abi l i t y  shoul d cover age at  

a pr i or  l ayer  f ai l .   The l ayer  of  r i sk each i nsur er  cover s i s 

def i ned and di s t i nct . " ) ;  see al so 2 Ander son,  supr a,  § 11. 18 

( " ' An excess pol i cy cover i ng t he same r i sks t hat  ar e cover ed by 

t he under l y i ng pol i cy i s known as a " f ol l owi ng f or m"  pol i cy. ' " )  

( quot i ng Col eman Co. ,  I nc.  v.  Cal i f or ni a Uni on I ns.  Co. ,  960 

F. 2d 1529,  1530 n. 1 ( 10t h Ci r .  1992) ) .  

¶109 The maj or i t y ' s i nt er pr et at i on of  London Mar ket ' s 

" l i mi t s of  l i abi l i t y"  ( or  exhaust i on)  pr ovi s i on i s somewhat  

conf usi ng.   Maj or i t y op. ,  ¶¶65- 75.   The maj or i t y concedes t hat  

t he l i mi t s of  l i abi l i t y  pr ovi s i on pr ovi des t hat  " ' l i abi l i t y '  

does not  at t ach unt i l  t he under l y i ng pol i c i es have been 

exhaust ed. "   I d. ,  ¶67.   However ,  t he maj or i t y  concl udes t hat  

t hi s pr ovi s i on i s l i mi t ed t o t he dut y t o i ndemni f y and not  t he 

dut y t o def end.   The maj or i t y i nconsi st ent l y concl udes t hat  when 

i t  comes t o i ndemni f i cat i on,  " l i abi l i t y"  does not  at t ach unt i l  
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t he under l y i ng pol i cy i s exhaust ed,  but  t hat  " l i abi l i t y"  

at t aches bef or e exhaust i on when i t  comes t o t he dut y t o def end.   

I t s r at i onal e i s i nconsi st ent  and cannot  be r econci l ed.   

¶110 Speci f i cal l y,  t he London Mar ket  excess umbr el l a pol i cy 

st at es:  " [ L] i abi l i t i es shal l  at t ach t o [ London Mar ket ]  onl y 

af t er  t he Under l y i ng Umbr el l a I nsur er s have pai d or  have been 

hel d l i abl e t o pay"  t hei r  pol i cy l i mi t s.   Thus,  despi t e t he 

maj or i t y ' s cr eat i v i t y,  any assumed dut y t o def end under  t he 

excess umbr el l a pol i cy cannot  ar i se when t he cover age under  t he 

excess umbr el l a pol i cy i s yet  t o be i nvoked.  

¶111 Si mpl y st at ed,  t he maj or i t y wi shes t o have i t s cake 

and eat  i t  t oo.   On t he one hand,  t he maj or i t y concl udes t hat  

t he London Mar ket  pol i cy does not  def i ne t he t er m " l i abi l i t y"  

and so i t  i mpor t s Tr avel er s pol i cy ' s def i ni t i on i n i t s r ewr i t i ng 

of  t he cont r act  t o cr eat e t hat  dut y t o def end.   Thus,  even i f  

l i abi l i t y  i ncl udes t he dut y t o def end,  as t he maj or i t y woul d 

r edef i ne i t ,  such dut y can r easonabl y at t ach onl y af t er  

Tr avel er s has pai d or  been l i abl e t o pay t he f ul l  amount  of  i t s  

ul t i mat e net  l oss l i abi l i t y ,  t hat  i s ,  $7 mi l l i on.   Thi s 

di spar i t y magni f i es t he maj or i t y ' s over r eachi ng when i t  comes t o 

cr eat i ng t he dut y t o def end,  because i n poi nt  of  f act ,  even i f  

i t  can be sai d t hat  t her e i s a dut y t o def end,  t hat  dut y can 

at t ach onl y af t er  Tr avel er s has exhaust ed i t s pol i cy l i mi t s.    

¶112 The maj or i t y ' s r easoni ng er r s i n i t s concl usi on t hat  

once Tr avel er s r ef uses t o def end Johnson Cont r ol s,  London Mar ket  

i s r equi r ed t o dr op down t o f i l l  Tr avel er s '  shoes and pr ovi de a 

def ense.   I t  r equi r es t hat  London Mar ket ' s dut y t o def end i s i n 
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f ul l  f or ce and ef f ect .   At  t he same t i me,  Tr avel er s '  dut y t o 

def end i s t r i gger ed,  t hat  i s ,  f r om t he day Johnson Cont r ol s 

t ender ed t he def ense t o i t s i nsur er s.   I f  t he maj or i t y i ndeed 

bel i eves t hat  Tr avel er s '  dut y t o def end was f ul l y i ncor por at ed 

i nt o London Mar ket ' s pol i cy and i s not  subj ect  t o t he exhaust i on 

r equi r ement ,  t he l ogi cal  concl us i on i s t hat  London Mar ket ' s dut y  

t o def end i s t r i gger ed on day one and conver t s an excess i nsur er  

i nt o a pr i mar y i nsur er  when i t  comes t o t he dut y t o def end.   

Thi s concl usi on mi sr eads bot h t he i nsur ance pol i cy ' s pr ovi s i ons 

and mi sst at es Wi sconsi n l aw.    

¶113 London Mar ket ' s pol i cy cont ai ns no pr omi se t o dr op 

down i n t he event  of  deni al  of  def ense by Tr avel er s.   As j ust  

not ed,  London Mar ket ' s pol i cy at t aches,  at  most ,  onl y af t er  t he 

Tr avel er s pol i cy i s exhaust ed.    

¶114 The maj or i t y st at es t hat  t her e i s no absol ut e r ul e of  

l aw t hat  an excess i nsur er ' s dut y t o def end i s never  t r i gger ed 

unt i l  t he under l y i ng pol i cy l i mi t s ar e exhaust ed.   Of  cour se 

t hi s i s t r ue,  s i nce i nsur er s and i nsur eds can cont r act  so t hat  

an excess i nsur er ' s dut y t o def end i s t r i gger ed pr i or  t o t he 

exhaust i on of  t he under l y i ng pol i cy l i mi t s.   However ,  t he 

par t i es di d not  so cont r act  her e.   Mor eover ,  t he maj or i t y 

opi ni on l acks any Wi sconsi n case i n whi ch a cour t  r equi r ed an 

excess i nsur er  t o pr ovi de a def ense bef or e t he under l y i ng pol i cy 

l i mi t s wer e exhaust ed.    

¶115 For  exampl e,  t he maj or i t y r eads Tei gen v.  Jel co of  

Wi sconsi n,  I nc. ,  124 Wi s.  2d 1,  367 N. W. 2d 806 ( 1985) ,  as 

r equi r i ng a def ense by t he excess i nsur er  bef or e exhaust i on of  
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pr i mar y i nsur ance.   Thi s r eadi ng of  Tei gen i s f ar  f r om compl et e.   

I n Tei gen,  t he i nsur ed pl ai nt i f f  had execut ed a Loy6 r el ease,  i n 

whi ch t he pl ai nt i f f  accept ed a set t l ement  sum l ess t han t he 

def endant ' s pr i mar y i nsur er ' s pol i cy l i mi t s,  but  i n exchange 

r el eased t he def endant  and hi s pr i mar y i nsur er  f or  t he f ul l  

amount  of  t he pol i cy l i mi t s and f or  any amount  above t he l i mi t s 

of  t he excess i nsur er ,  speci f i cal l y r eser vi ng a cause of  act i on 

agai nst  t he excess i nsur er .   I d.   The cour t  hel d t hat  t he excess 

i nsur er  had a dut y t o def end af t er  t he r el ease was execut ed.   

I d.  at  11- 12.  

¶116 Whi l e t he pl ai nt i f f  i n Tei gen was not  pai d t he pr i mar y 

i nsur er ' s f ul l  pol i cy l i mi t s,  t hose l i mi t s wer e exhaust ed 

because t he i nsur ed r ecei ved t he f ul l  pr ot ect i on of  t he pr i mar y 

pol i cy f or  whi ch he had bar gai ned.   I d.  at  8 ( " The t r i al  cour t  

cor r ect l y concl uded t hat  [ t he pr i mar y i nsur er ]  has exhaust ed i t s  

l i abi l i t y  by v i r t ue of  t he Loy r el ease.   The ef f ect  of  t he 

set t l ement  i s t hat  [ t he pr i mar y i nsur er ]  has di schar ged i n t ot o 

i t s obl i gat i on t o i t s i nsur ed. " ) ( emphasi s added) .  

¶117 Loy and Tei gen hi ghl i ght ,  r at her  t han abr ogat e,  t he 

necessi t y of  exhaust i ng a pr i mar y i nsur er ' s pol i cy l i mi t s bef or e 

an excess i nsur er  can be r equi r ed t o pr ovi de a def ense.   Absent  

a Loy r el ease t hat  exhaust s a pr i mar y i nsur er ' s l i mi t s,  a 

set t l ement  bel ow t hose l i mi t s  does not  t r i gger  an excess 

i nsur er ' s dut y t o def end i f  t he i nsur er  had cont r act ed t o 

def end.   See Azco,  177 Wi s.  2d at  567 ( hol di ng t hat  an excess 

i nsur er  had no dut y t o def end a c l ai m t hat  set t l ed wi t hi n t he 

                                                 
6 Loy v.  Bunder son,  107 Wi s.  2d 400,  320 N. W. 2d 175 ( 1982) .  
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pr i mar y i nsur er ' s l i mi t s,  even wher e t he or i gi nal  c l ai m br ought  

exceeded t he pr i mar y i nsur er ' s l i mi t s) .  

¶118 The maj or i t y al so c i t es Amer i can Mot or i st s I nsur ance 

Co.  v.  Tr ane Co. ,  544 F.  Supp.  669,  692 ( W. D.  Wi s.  1982) ,  f or  

t he pr oposi t i on t hat  " [ i ] f  t he under l y i ng i nsur er  has r ef used t o 

def end .  .  .  ,  t he excess i nsur er  wi l l  have a dut y t o def end .  .  

.  . "   However ,  t hi s r easoni ng was expl i c i t l y  r ej ect ed i n Azco.   

177 Wi s.  2d at  568 ( " Azco .  .  .  ar gues t hat  we shoul d 

nonet hel ess f ol l ow t he di st r i ct  cour t ' s  r easoni ng.   We decl i ne 

t o do so .  .  .  . " ) .  

¶119 The Azco cour t  went  f ur t her  t han r ej ect i ng Tr ane;  i t  

endor sed and adopt ed t he vi ew of  a maj or i t y of  j ur i sdi ct i ons,  

whi ch hol d t hat  an excess i nsur er  has no obl i gat i on t o def end 

i t s i nsur ed unt i l  t he pr i mar y i nsur er ' s l i mi t s ar e exhaust ed,  

absent  expr ess pol i cy l anguage ot her wi se.   I d.  at  568 ( c i t i ng 
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Fi r emen' s Fund I ns.  Co.  v.  Rai r i gh,  475 A. 2d 509,  518 ( Md.  Ct .  

Spec.  App.  1984)  cer t .  deni ed,  482 A. 2d 501 ( 1984) ) . 7 

¶120 Fi nal l y,  t he maj or i t y r el i es on a f oot not e i n 

Sout heast  Wi sconsi n Pr of essi onal  Basebal l  Par k Di st r i ct  v.  

Mi t subi shi  Heavy I ndust r i es Amer i ca,  I nc. ,  2007 WI  App 185,  ¶8 

n. 4,  304 Wi s.  2d 637,  738 N. W. 2d 87,  whi ch says t hat  an excess 

i nsur er  must  dr op down and def end when a pr i mar y i nsur er  f ai l s  

t o do so.   Rel i ance on t hi s f oot not e i s l i kewi se mi spl aced.   

Fi r st ,  t he quest i on of  whet her  an excess i nsur er  was r equi r ed t o 

def end was not  bef or e t he cour t .   Second,  t he f oot not e c i t es t o 

t he opi ni on of  t he f eder al  di st r i ct  cour t  i n Tr ane and i gnor ed 

                                                 
7 The Azco cour t  went  on t o c i t e numer ous ot her  sour ces 

demonst r at i ng t he maj or i t y r ul e.   Azco Hennes- Sanco,  Lt d.  v.  
Wi s.  I ns.  Sec.  Fund,  177 Wi s.  2d 563,  569,  571–72 & nn. 3–4,  502 
N. W. 2d 887 ( Ct .  App.  1993)  ( c i t i ng Si gnal  Cos.  v.  Har bor  I ns.  
Co. ,  612 P. 2d 889 ( Cal .  1980) ;  Sout hgat e St at e Bank & Tr ust  Co.  
v.  Uni t ed Pac.  I ns.  Co. ,  588 P. 2d 486 ( Kan.  Ct .  App.  1979) ;  
James M.  Fr eder i cks,  Comment s,  Excess I nsur er ' s Dut y t o Def end 
Af t er  Pr i mar y I nsur er  Set t l es Wi t hi n Pol i cy Li mi t s:  Wi sconsi n 
Af t er  Loy and Tei gen,  70 Mar q.  L.  Rev.  285,  294- 95 ( 1987) ;  
Amer i can Concept  I ns.  Co.  v.  Cer t ai n Under wr i t er s at  Ll oyds of  
London,  467 N. W. 2d 480 ( S. D.  1991) ;  Am.  Sur .  Co.  v.  St at e Far m 
Mut .  Aut o.  I ns.  Co. ,  142 N. W. 2d 304 ( Mi nn.  1966) ;  Har t f or d 
Acci dent  & I ndem.  Co.  v.  Cont ' l  Nat ' l  Am.  I ns.  Cos. ,  861 F. 2d 
1184 ( 9t h Ci r .  1988) ;  P. L.  Kant er  Agency,  I nc.  v.  Cont ' l  Cas.  
Co. ,  541 F. 2d 519 ( 6t h Ci r .  1976) ;  West  Am.  I ns.  Co.  v.  Al l st at e 
I ns.  Co. ,  295 F. 2d 513 ( 10t h Ci r .  1961) ;  Col o.  Far m Bur eau Mut .  
I ns.  Co.  v.  N.  Am.  Rei nsur ance Cor p. ,  802 P. 2d 1196 ( Col o.  Ct .  
App.  1990) ;  Occi dent al  Fi r e & Cas.  Co.  v.  Under wr i t er s at  
Ll oyd' s,  London,  311 N. E. 2d 330 ( I l l .  App.  Ct .  1974) ;  Mi ssi on 
Nat ' l  I ns.  Co.  v.  Duke Tr ansp.  Co. ,  I nc. ,  792 F. 2d 550 ( 5t h Ci r .  
1986) ;  Radar  v.  Duke Tr ansp.  I nc. ,  492 So. 2d 532 ( La.  Ct .  App.  
1986) ) .  
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Azco' s r ej ect i on of  t hat  opi ni on. 8  Al so,  i n Tr ane,  unl i ke t he 

case now bef or e t hi s cour t ,  t he excess i nsur er  el ect ed t o def end 

and l at er  sought  r ei mbur sement  f r om t he pr i mar y i nsur er .    

CONCLUSI ON 

¶121 An i nsur ance pol i cy i s a cont r act .   Ther e i s no common 

l aw or  st at ut or y  dut y t o def end.   Ther e i s a dut y t o oper at e i n 

good f ai t h;  a v i ol at i on of  t hat  dut y i s a t or t ,  not  a br each of  

cont r act . 9  Her e,  London Mar ket ' s excess pol i cy does not  pr ovi de 

a dut y t o def end.   Fur t her mor e,  even i f  one wer e t o assume,  

ar guendo,  t hat  t her e i s a dut y t o def end,  i t  cannot  be i nvoked 

unt i l  t he pr i mar y pol i cy i s exhaust ed because of  t he London 

Mar ket  pol i cy l anguage.  

¶122 I n sum,  t he maj or i t y ' s concl usi on i ncr eases t he 

l i kel i hood of  nonper f or mance by pr i mar y i nsur er s or  under l y i ng 

i nsur er s as i t  shi f t s cost s t o excess i nsur ance pr ovi der s.    

¶123 London Mar ket  i ssued an excess l i abi l i t y  pol i cy t hat  

di d not  i ncl ude a cont r act ual  under t aki ng t o def end t he 

pol i cyhol der .   Judi c i al l y  cr eat i ng a dut y t o def end under  t hi s 

excess umbr el l a pol i cy may benef i t  cer t ai n par t i es i n t he case 

at  i ssue,  but  i t  adver sel y af f ect s t he f ut ur e cost s of  excess 

                                                 
8 The cour t  of  appeal s i s not  per mi t t ed t o over r ul e i t s own 

hol di ngs,  whi ch t he f oot not e i n Sout heast  t ac i t l y  does.   See 
Cook v.  Cook,  208 Wi s.  2d 166,  189- 90,  560 N. W. 2d 246 ( 1997)  
( " [ O] nl y t he supr eme cour t ,  t he hi ghest  cour t  i n t he st at e,  has 
t he power  t o over r ul e,  modi f y or  wi t hdr aw l anguage f r om a 
publ i shed opi ni on of  t he cour t  of  appeal s. " ) .   Thus,  f oot not e 4 
f r om Sout heast  has no pr ecedent i al  val ue.  

9 Under  t he maj or i t y ' s l ogi c,  what  happens t o a bad f ai t h 
c l ai m now?  Does t he excess car r i er  become t he i nj ur ed par t y 
wi t h r espect  t o t hat  cause of  act i on? 
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cover age and i gnor es f undament al  pr i nci pl es of  i nsur ance l aw,  

whi ch under l i e our  syst em of  j ust i ce.    

¶124 For  t he f or egoi ng r easons I  di ssent .  

¶125 I  am aut hor i zed t o st at e t hat  Just i ces PATI ENCE DRAKE 

ROGGENSACK and MI CHAEL J.  GABLEMAN j oi n t hi s di ssent .  
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